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OVERSIGHT HEARING ON THE VARIANCES IN
DISABILITY COMPENSATION CLAIMS DECISIONS
MADE BY VA REGIONAL OFFICES; THE POST-TRAU-
MATIC STRESS DISORDER CLAIMS REVIEW; AND
UNITED STATES COURT OF APPEALS FOR THE FED-
ERAL CIRCUIT DECISION ALLEN V. PRINCIPI

Thursday, October 20, 2005

U.S. HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON DISABILITY ASSISTANCE AND

MEMORIAL AFFAIRS,

COMMITTEE ON VETERANS’ AFFAIRS,
Washington, D.C.

The Subcommittee met, pursuant to call, at 10:40 a.m., in Room
340, Cannon House Office Building, Hon. Jeb Bradley [Vice Chair-
man of the Subcommittee] presiding.

Present: Representatives Miller, Bradley, Berkley, Udall, Evans,
and Brown-Waite.

MR. BrabLEY. [Presiding] Good morning. The hearing will come
to order.

Congressman Miller will be here shortly. He has asked for me to
pitch in for him. I am going to read his opening statement.

Today we are receiving testimony on several issues: number one,
variances in claims decisions throughout the Veterans Benefits Ad-
ministration’s regional offices; two, the ongoing review of certain
Post-Traumatic Stress Disorder claims; and, three, a 2001 U.S. Court
of Federal Appeals decision, Allen v. Principi, which clarified that
the VA may pay compensation for an alcohol or drug abuse condition
when 1t is secondary to a primary service-connected condition such
as, in Mr. Allen’s case, PTSD.

In late 2004, the Chicago Sun Times’ ran a series of articles that
focused on the compensation rates of Illinois veterans. As a result,
then Secretary Principi asked the VA Inspector General to conduct a
review of compensation payments.

The IG reported its findings in May 2005. The IG cited several
factors to account for variances in annual disability compensation
payments, some of which VA has no control over and others in which
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VA has some control.

During the IG’s review of 2,100 PTSD claims, it was found that the
total number of veterans receiving disability compensation between
1999 and 2004 grew by a little more than 12 percent. However, PTSD
claims increased by more than 80 percent. Likewise, PTSD compen-
sation payments increased almost 149 percent while compensation
for all other disabilities increased by only 41.7 percent.

It concerns me that the IG determined that Veterans Benefits Ad-
ministration procedures were not always followed in processing PTSD
claims, resulting in error rates ranging from 11 to 41 percent.

Due to the nature of certain disabilities, the adjudication of a claim
requires the use of judgment; therefore, inherently, there will be vari-
ations in outcomes. I would expect, however, that the VA can miti-
gate and control for variances in decisions by ensuring that regional
offices follow standardized adjudication policies and by developing
methods for ensuring consistency.

I look forward to the testimony of Ms. Bascetta, the GAO witness,
and Dr. Brown of the Compensation and Pension Exam Program in
this regard.

Following an IG recommendation, VBA is currently examining the
2,100 PTSD claims that the IG reviewed. I understand there is some
concern within the veterans’ community that this review may be add-
ing to veterans’ stresses.

At a briefing for the House and Senate committee staff earlier this
month, Admiral Cooper, Under Secretary for Benefits, gave every as-
surance that benefits will be fully paid until a final decision is ren-
dered - a veteran will not lose appeal rights - and that if a grant is
overturned, the veteran will not have to repay past benefits.

To date, the majority of the original 2,100 cases under review have
been successfully closed without a need for further action. The initial
grant was correct. It is my hope that VBA in conjunction with the
Veterans Health Administration will educate veterans on the process
as necessary.

It is important not to overlook the fact that this review will also
help VBA identify weaknesses and improve the quality of the claims
adjudication process.

[The statement of Mr. Bradley appears on p. 44]

MR. BrapLEY. At this time, I would like to recognize the Ranking
Member for her opening remarks.

Ms. BeErkLEY. Thank you, Mr. Bradley. And please thank Chair-
man Miller for holding this hearing.

I think it is critically important that we explore this issue from the
perspective of severely disabled veterans who are being put at risk by
a possibly illegal review of post-traumatic stress disorder claims.

This review and the Inspector General’s claim that billions of dol-
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lars can be saved by terminating benefits to severely disabled veter-
ans places the health and lives of untold veterans and their families
at risk.

The Bush Administration says it seeks only to improve compen-
sation and pension claims processing. However, the VBA has em-
barked upon a course which may very well lead to increased suicides,
homicides, and violent behavior by veterans whose PTSD symptoms
are so severe that they are unable to work or function in society.

This review is causing some veterans to revisit their traumatic ex-
periences and increase their psychiatric symptoms. Mental health
professionals, treating psychiatrists, as well as veterans’ advocates
say this is simply, dare I say, madness.

As Secretary Garcia states in his written testimony, an attack on
one veteran is an attack on all of them. Even those who are unlike-
ly to have benefits terminated are feeling under attack by a report
which appears to recommend cutting severely mentally ill veterans
from VA compensation rolls. How many veterans’ suicide will it take
to reverse this course?

While many of our nation’s veterans with severe PTSD fear the loss
of their disability benefits and their VA health care, I fear the loss of
their lives.

Many agree with PVA’s testimony that will appear later, written
testimony, that the review which is underway may well be illegal. A
court may ultimately find this to be so.

Such a finding would be little comfort, however, to families who
have already lost a spouse, father, grandfather, or child to suicide as
a result of the stress this proposed review is placing upon severely
disabled veterans.

Does VBA really believe that it can meet the stringent require-
ments for clear and unmistakable error in the decisions of veterans
whose claims are being reviewed? How can they do that?

Does the IG have any evidence to support the suggestion that all of
the claims which reportedly lack adequate stressor verification could
be terminated under existing statutes?

How can any review which ignored and continues to ignore the
thousands of veterans who have had PTSD claims denied with little
or no attempt to adequately develop their claims be viewed with any
credibility by the veterans’ community?

The GAO recently found that many veterans’ claims were rated
without adequate medical examinations which may have entitled
them to a higher rating and benefit. Will VA be contacting those
veterans that were denied benefits and scheduling a new medical ex-
amination?

Are we jeopardizing the lives and health of America’s severely dis-
abled veterans so that the bureaucracy will have a complete paper
file?
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Does the government have a moral and ethical responsibility to
mitigate the danger to the lives and health of veterans occasioned by
this review?

I hope that the witnesses will be able to answer my questions.

And before I concluded, Mr. Bradley, as many people know, and I
say this often enough, in Las Vegas, Southern Nevada has the fast-
est-growing veterans’ population in the United States. We have vet-
erans from World War II, Korea, Vietnam, the Gulf War, and now we
have many returning veterans from Iraq and Afghanistan.

I have witnessed with my own eyes people in the Vietnam era, that
was my era, that came back seriously mentally damaged. And this
nation did not do what I think was our moral responsibility to help
these kids that came back, while I was sitting in a college classroom,
severely mentally disabled from the experiences they had in their
theater of war.

Now, I did not appreciate it when I was in college. I appreciate it
now when I am sitting here next to you in Congress. And under my
watch, I would never forgive myself if we were to implement actions
that would create further mental harm to these people who have sac-
rificed so much in the prime of their lives, who have had their lives
completely altered on behalf of this nation. And I think we have a
great responsibility to these people.

And I want to hear what is going on, but I cannot imagine system-
atically reviewing 100 percent PTSD victims when I believe there are
so many more out there that need the additional help and need to be
taken care of rather than taking away benefits, putting these people
in harm’s way, sacrificing their families, and ultimately this nation.

And I thank you very much.

MR. BrabrLEy. Thank you, Ms. Berkley.

[The Statement of Ms. Berkley appear on p. 46]

MR. BraDLEY. Are there any other members who have opening
statements?

Mr. Udall.

MR. UpaLL. Thank you, Mr. Chairman.

Mzr. Chairman, I would like to recognize and thank New Mexico
Veterans’ Secretary John Garcia for testifying today. John is going
to appear on Panel Number II. We in New Mexico know Secretary
Garcia well. We know his dedication and loyalty to veterans.

It is not uncommon for a veteran to walk into his office and to speak
directly with him about concerns and issues of importance. And I
know that the Secretary is as concerned and angry as I am with the
manner in which the VA has proceeded on this PTSD matter.

It seems that time and time again we hear the larger facts about
PTSD: How it affects 11.5 percent of all veterans; how nearly nine
out of ten veterans with PTSD demonstrate signs of other disorders,
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including depression, alcohol and substance abuse, or anxiety; how
the number of veterans diagnosed with PTSD has risen while the
number of services being offered by the VA has dropped; how the stig-
ma of PTSD is still prevalent throughout the military and prevents
many veterans from seeing care until it may be too late.

However, even with all these facts and figures, the individual sto-
ries of struggle are sometimes lost, and PTSD has become simply
another medical term, another column in the books. And, unfortu-
nately, this became the perspective, I think, of the VA.

In August, it was immediately clear that the VA’s review of 72,000
PTSD cases meant something different to them than it did to the vet-
erans suffering from PTSD. To the VA, it was a process for seeking
out incomplete cases and finding voids in paperwork that needed to
be filled.

The IG report that catalyzed the review included charts and graphs
and made suggestions for action.

To veterans, though, the announcement that their case might be
reviewed was not seen as simply another bureaucratic process. It
was for many a jolting realization that the day-to-day struggle they
endure was being questioned and that their quest for help to deal
with this struggle needed external validation.

For those who live with PTSD, the review did not mean a paper-
work review as much as it meant a personal attack on what is already
a sensitive issue.

Last week, a veteran in my district took his life after dealing with
PTSD for years and years. He can certainly be perceived as one sta-
tistic within the larger, tragic figure of those veterans who contem-
plate or act on suicidal thoughts.

But he can also be seen as he should be, as a Vietnam vet decorated
with the Purple Heart and other commendations. He was a soldier
who fought bravely and honorably for his country. Involved in local
veterans’ organizations, he helped out at events and with other veter-
ans and all the while he struggled to deal with PTSD.

Even though his case was well-documented and he was in no dan-
ger of finding his compensation or medical assistance benefits re-
voked, he was greatly shaken by the announcement of the VA review
and frequently inquired whether he would be losing the support he
had received.

He believed, as so many veterans do, that he was being forced to
prove himself yet again. It is that belief that makes veterans so an-
gry and so frustrated with this process.

I believe the VA’s intentions to bring clarity and accountability to
PTSD cases were not in any way meant to harm our veterans. But
I believe the manner in which they proceeded with the review, with-
out any input from mental health professionals concerning the risk
of harm to veterans with severe psychiatric symptoms, has done far



more harm than good.

It is important that we compile facts and figures and that we be
concerned with the larger picture. It is more important that we not
forget veterans who have borne the battle and now struggle with
PTSD, and how our actions affect then.

I have called and will continue to call for a halt to the review. The
VA must reevaluate the process it is using in this review and must
take into account how it is affecting veterans. It is better that we
stop this review before more lives are lost rather than continue with
troublesome and tragic consequences.

Again, Secretary Garcia, thank you for your presence. We look for-
ward to your testimony today on Panel II. And I thank you for your
tireless work on behalf of New Mexico’s veterans.

Thank you, Mr. Chairman. Look forward to our witnesses today.

MR. BrabrLey. Thank you, Mr. Udall.

[The statement of Mr. Udall appears on p. 50]

MR. BrabLEY. Mr. Evans.

MRr. Evans. Thank you, Mr. Chairman.

I would like to thank the Ranking Member, Ms. Berkley.

I requested a review of VA practices which have resulted in low
benefits for service-disabled veterans in Illinois and throughout the
nation. We certainly did not expect the lop-sided IG review that we
received.

My staff reviewed PTSD claims in Chicago. These are some of the
veterans whose claims were denied: a World War II veteran with a
Combat Infantry Badge, a Vietnam veteran who participated in the
1969 Tet Counter-offensive, a peacetime veteran who witnessed the
extremely traumatic death of a co-worker, and an Iraq veteran with
PTSD noted on compensation and pension examination form. The
VA IG review completely ignored such claims.

I hope today’s hearing will lead to the end of the VA’s destructive
action against veterans with severe PTSD. The veterans’ advocates
are right. We must stop this process before any more veterans take
or lose their lives.

Mr. Chairman, I ask that a letter that Ranking Member Akaka and
I sent to Secretary Nicholson concerning this matter be included in
the record.

I want to thank you and your staff. And I have this statement for
the record. Thank you.

MR. BrRADLEY. So ordered.

[The statement of Mr. Evans appears on p. 57]

[The attachment appears on p. 151]

MR. BrabrLey. Will panel one please come to the table.
Mzr. Jon Wooditch is the Acting Inspector General, Department of
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Veterans Affairs. He is accompanied by Mr. Michael Staley, the As-
sistant Inspector General for Auditing. Next, Ms. Cindy Bascetta,
the Director of Education, Workforce, and Income Security Issues
represents the Government Accountability Office.

Welcome to you all. Your full statements will be included in the
printed record of the hearing and we will hold our questions until
each of you has testified.

Please proceed.

STATEMENTS OF JON A. WOODITCH, ACTING INSPECTOR
GENERAL, DEPARTMENT OF VETERANS AFFAIRS, OFFICE
OF THE INSPECTOR GENERAL; ACCOMPANIED BY
MICHAEL L. STALEY, ASSISTANT INSPECTOR GENERAL
FOR AUDITING, DEPARTMENT OF VETERANS AFFAIRS,
OFFICE OF THE INSPECTOR GENERAL; CYNTHIA
BASCETTA, DIRECTOR, EDUCATION, WORKFORCE, AND
INCOME SECURITY ISSUES, GOVERNMENT ACCOUNT-
ABILITY OFFICE

STATEMENT OF JON A. WOODITCH

MR. WoobitcH. Thank you.

Mr. Chairman and other distinguished members of the Subcom-
mittee, I am pleased to be here today to address the Office of Inspec-
tor General report, Review of State Variances in VA Disability Com-
pensation Payments.

I am pleased to be joined by Mike Staley, Assistant Inspector Gen-
eral for Audit.

Last December, the VA Secretary asked the IG to conduct this re-
view in response to concerns raised by several Members of Congress
over the wide variance in average annual disability compensation
payments by state.

For Fiscal Year 2004, veterans in New Mexico received over $5,000
more per year than veterans in Illinois. To determine the cause of
the variance, we analyzed six years worth of benefit claims’ data, sur-
veyed over 1,900 rating specialists, examined 2,100 claims’ folders,
and reviewed medical examination reports.

Our review identified a number of factors that influenced the vari-
ance. Two key reasons highlighted in the report are veteran demo-
graphic factors and benefit rating decisions.

Demographic factors are variables beyond VA control. For exam-
ple, Vietnam veterans receive over $2,300 more than the next highest
period of service. Enlisted personnel receive more than officers and
military retirees receive more than nonretirees.

Our review demonstrated that there was a direct correlation be-
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tween these factors and those states with the highest average annual
payments. This supports the position that some part of the variance
is predictable and nonproblematic.

Conversely, factors such as benefit rating processes over which the
VA has direct influence are problematic in that they are not always
consistently applied nationwide.

Our analysis of rating decisions shows that for disabilities that can
be independently validated on physical measurements, such as am-
putations, ratings were consistent. However, for other disabilities,
such as mental disorders, much of the information needed to make a
rating decision is not physically apparent.

As such, these cases are more difficult to develop and document
and are inherently more susceptible to variations in interpretation
and judgment. This subjectivity leads to inconsistency in rating de-
terminations.

We selected the mental disorder system for further analysis be-
cause 1t had the highest overall average disability rating nationwide
and it included PTSD, which is the fastest-growing condition.

To illustrate, from fiscal years 1999 to 2004, the number of PTSD
cases grew by 80 percent and PTSD payments increased from $1.7 to
$4.3 million. There was also a dramatic rise in the number of PTSD
cases rated 100 percent. In fact, data shows that differences in the
number of 100 percent PTSD cases by state accounted for 34 percent
of the variance.

To understand why this variance may be occurring, we reviewed
2,100 PTSD cases at seven VBA regional offices. We found that 25
percent of the 2,100 cases needed further development to support the
claimed stressor in order to verify that the PTSD was caused by an
event related to military service.

The 25 percent error rate is not an indicator of fraud. It reflects
noncompliance with VBA regulations concerning required documen-
tation to develop and support rating decisions. These requirements
are essentially internal controls designed to ensure veterans receive
everything they are entitled to under the law and to serve as a basis
for denying claims when the evidence does not exist.

To address this issue, we recommended that VBA do a review of all
PTSD cases rated 100 percent. The intent of this recommendation is
to ensure the VBA rules and regulations are fully complied with, that
the processes for case development are consistently applied nation-
wide, and to ensure that benefits are being paid properly.

In closing, I would like to add that the variances by state have ex-
isted for decades and that the factors that influence these payments
are complex and intertwined. Yet, there are opportunities to improve
the consistency of rating decisions.

The impact of underlying factors such as medical examination re-
ports that do not consistently provide sufficient data for rating pur-
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poses, incomplete case development, and a rating schedule that 1s
subject to different interpretations will have to be fully studied and
understood if the VBA 1is to be successful in detecting, correcting, and
preventing unacceptable payment patterns.

That concludes my statement. Thank you again, Chairman Brad-
ley, and those members of the Subcommittee for this opportunity. I
welcome any questions you may have.

[The statement of Mr. Wooditch appears on p. 58]

MRr. BrabLEY. Ms. Bascetta.
STATEMENT OF CYNTHIA A. BASCETTA

Ms. Bascerra. Good morning, Mr. Chairman, and other members
of the Subcommittee. Thank you for inviting us to testify today on
the consistency of decisions made by VA on veterans’ claims for dis-
ability compensation.

Ensuring that disability decisions are consistent across the nation
is vital to the integrity of the VA Disability Programs which GAO
designated as high risk in January 2003.

As you requested, my comments today are based on our two most
recent reports on decisional consistency.

Our November 2004 report concluded that VA still does not sys-
tematically assess consistency across its regional offices and the re-
port we issued last week shows one important way for VA to improve
consistency involving joint and spine impairments.

We made recommendations in both reports that underscore the
need for VA to routinely monitor consistency to ensure that veterans
get the benefits they deserve for disabilities connected to their mili-
tary service.

Building on previous work, we reported last November that the
need for adjudicator judgment results in inherent variation in the
decision-making process. Examples where judgment is required in-
clude claims with conflicting medical opinions and claims for which
disability standards are not entirely objective, such as those involv-
ing mental impairments or pain.

In these cases, different adjudicators could reach different deci-
sions about the severity of a veteran’s disability depending on how
they weigh various pieces of evidence. But it is still reasonable to
expect that the extent of variation would be confined within an ac-
ceptable range as agreed to by knowledgeable professionals.

Yet, we have reported and you have just heard the IG comment
on why the state-to-state variations and average compensation pay-
ments per disabled veteran raise questions about consistency.

Because of the need to reduce the risk of decisional inconsistency,
we recommended that the Secretary develop a systematic, data-driv-
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en approach to identifying potential inconsistencies among VA’s 57
regional offices and then to study those inconsistencies in detail with
regard not only to awards but denial of benefits for specific impair-
ments.

VA concurred with our recommendation, but has not yet imple-
mented it.

The report we issued last week assessed VA’s progress in improv-
ing consistency of the quality of medical information provided by VA
physicians to regional offices for their use in deciding joint and spine
claims.

As you know, in the DeLiuca case, the court held that VA claims ad-
judicators must consider whether range of motion is further limited
by factors such as pain and fatigue during flare-ups or following the
repetitive use of the impaired joint or spine.

VA itself reported in a baseline study conducted in 2002 that fully
61 percent of exam reports on joint and spine impairments did not
provide sufficient information to comply with DeLuca.

We found that VA has made substantial progress since its 2002
study, decreasing the number of deficient exams from 61 to 22 per-
cent. Three factors contributed to this progress: Creating the Com-
pensation and Pension Exam Project Office to improve the disability
exam process; providing extensive training to both VHA and VBA
personnel; and establishing a performance standard for the quality
of medical center exam reports.

Nevertheless, more than one in five joint and spine exam reports
still do not comply with DeLLuca. And more improvement is need-
ed to reduce the wide variations among VA’s health care networks
where deficient DeLuca exams range from eight percent in the best
networks to forty-three percent in the worst.

As a result, VA cannot reasonably assure that these veterans, no
matter where they live, receive fair and equitable decisions on their
disability claims.

To continue the progress made so far, we recommended that VA
use a strategy focused on improvement efforts within its health care
networks, an additional performance measurement. VA concurred in
principle with this approach.

In conclusion, it is incumbent on VA to implement all of our rec-
ommendations relating to consistency. Until assessments of consis-
tency become a routine part of VA’s oversight decisions made by its
regional offices, veterans may not consistently get the benefits they
deserve for disabilities connected to their service, and taxpayers may
lack confidence in the effectiveness and fairness of VA’s disability
program.

While it would be unreasonable to expect that no decision-making
variations would occur, we continue to urge VA to measure and limit
inconsistency through systematic study, targeted improvements, and
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concerted performance measurement.
And I would be happy to answer any questions you might have.
MR. BrRabpLEY. Thank you.
[The statement of Ms. Bascetta appears on p. 66]

MR. BrRaDLEY. Mr. Staley, do you have an opening statement?

MR. STaLEY. No, sir.

MR. BRADLEY. In that case, we will go right to questions.

Mr. Wooditch, you indicate that one of the factors in the variances
of decisions is insufficient medical exam reports.

What is your sense of the working relationship between VBA and
VHA? Are there clear guidelines between the two on what is needed
to adjudicate a claim?

MRr. WoobircH. I believe that VHA and VBA have made a lot of
progress in the last few years to standardize templates in order to do
medical examinations for rating purposes.

As our report points out, very few people have access to these tem-
plates, but I know they are working together to improve the omission
of data that has existed in past examination reports that is needed for
rating purposes. And I think that they are making progress.

MR. MiLLER. [Presiding] I apologize for being late. We have been
at a hurricane briefing for the State of Florida.

Ms. Berkley, would you like to go ahead and ask your questions.

Ms. BErgLEY. Thank you, Mr. Chairman.

I spent a lot of time with my veterans in Las Vegas, one, because I
want to and, two, because they trust me and because of my position
here on this Committee. They have grown to know that they can
trust me and that I have their best interest at heart at all times.

I meet with my disabled veterans a lot and I have had occasion to
meet with those that have really suffered severe mental illness be-
cause of their service to this country.

I admit one of the first veteran’s cases that we took when I first
came to Congress was at a town hall meeting where a Vietnam vet
came to me with a stack of correspondence he had had with my pre-
decessors who kept kicking back to him the same letters that we were
getting from the VA that he was only 50 percent disabled as opposed
to 100 percent disabled.

And when he came to see me, it was very apparent within the first
five minutes that this guy really had a serious problem and that we
were doing a tremendous disservice to him because we never reviewed
his case. We never looked at his case. We just kicked back the same
stuff that was initially put in his file and nobody took the time to look
behind that and see what was going on with this person.

And after a whole lot of effort, we ended up ensuring that he was
100 percent disabled and I think that should have been the appropri-
ate diagnosis from the beginning.
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And that was the first of many veterans that I have tried to help
when it came to their rating for disability, especially when it comes
to their mental health. This is an area that people do not like to ac-
knowledge. It is an area that is subjective in many ways.

I mean, you do not see an open wound. You do not see blood. You
do not see broke bones. But you have a broken person in front of you.
So I think it is a little more difficult to adjudicate.

I do not know how much time you have spent with veterans, espe-
cially those with PTSD, but I have spent a considerable time.

Did the IG expect that the VA would terminate benefits of veterans
whose claims were reviewed? I mean, walk me through this. When
we do this review of the 72,000 veterans that are 100 percent dis-
abled, how do we do this and what do we expect from the veterans?
And did we expect to terminate their benefits that they were accus-
tomed to receiving? What was the thinking?

MRg. WoobircH. The review started with trying to understand why
the variance existed. We determined that 100 percent PTSD ratings
was a primary contributor to that. When we looked behind it, we
found what we called a 25 percent error rate in 2,100 cases.

As T mentioned in my opening statement, the error rate is not an
indicator of fraud. It is just an indicator of VBA not complying with
its rules and regulations.

The basis in doing the 72,000 review is to find out what the magni-
tude of the total population is with respect to this error rate.

Ms. BERKLEY. Are you going back and looking at cases where they
were denied or people that have been adjudged 50 percent and maybe
they are entitled to 100 percent?

Mr. WoopitcH. We did not look at denials. Denials did not contrib-
ute to the average payments in the state, so denial was not an issue
for us. We just looked at approved claims.

We did not look at the rating level to see whether or not it was an
accurate rating level. All we looked at was whether or not the docu-
mentation that was required by law was, in fact, in the claims’ folder
to support the rating.

Ms. BERKLEY. And under what legal authority did we do that?

Mr. WooprrcH. The IG, under the “IG Act” authority, has the man-
date to look at compliance with rules and regulations. So it was a
compliance issue.

Ms. BErrLEY. Well, according to 38 USCS Section 511, it says that
the Secretary shall decide all questions of law and fact and that the
Secretary’s decision shall be final and conclusive except with a few
exceptions. But I do not see how this fits into any of the exceptions.

So how are we going about it? After these cases are adjudged and
they are final, how do we go back and add additional stress to these
veterans who are barely getting by on a day-to-day basis and tell
them that they may not be entitled to this? How do you do that? Why
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would we be doing that?

MRr. WoobitcH. To go back and answer one of your earlier ques-
tions, our intent was never to terminate benefits. Our intent was
to work with the veterans and their representatives to review unit
records and other sources of information in order to come up with
the documentation that was required by law in order to justify their
ratings.

Ms. BErRkLEY. Now, people with PTSD have high rates of suicide.
We just heard of a tragic case in New Mexico.

In recommending the review of finally-decided claims, did the IG
take into account the risk of potential suicide or other violent behav-
ior by asking the veterans to revisit their stressors?

MRr. WoopitcH. First of all, I am sorry to hear about that. Itis a
tragic incident. I think the problem here is information control. Our
recommendation to review 72,000 cases was not intended to go out to
all veterans and say we are going to review 72,000 cases.

A lot of the review work can be done by looking at data systems or
records within VA. In doing so, many of those cases could be elim-
inated from review. It is unfortunate that that impression is out
there, this misinformation needs to be dealt with.

Ms. BErkLEY. Rather than go back and have these veterans who
have already suffered serious stress because of their service in the
military, why not develop the appropriate indicators for future cas-
es?

It would seem to me that the VA has the issue, not the veterans who
have already been adjudicated to have PTSD at a 100 percent level.
I mean, does it matter that they would be 95 or 90 percent? Does it
save this country that much money that we would create additional
burdens on these people who have already suffered so much?

MR. WoopbircH. I agree with what you are saying. I think maybe
if you just reviewed the 2,100 cases that VBA is doing, it would help
to identify parameters for how we look at future cases. I think that
the issue is worthy of discussion. we need to make a decision what
we are going to do.

Ms. BErRkLEY. And I would join with my colleagues in New Mexico
and call for a halt to this. I think you have enough information and
we have caused enough anguish.

Thank you very much.

MR. WoobitcH. Thank you.

MR. MiLLER. Mr. Bradley.

MR. BrabrLey. Thank you very much, Mr. Miller.

Ms. Bascetta, how do your findings regarding inconsistencies with
VBA'’s decisions compare to the Social Security Disability system?

Ms. Bascerra. We have spent an equal amount of time looking at
both systems and in both cases, we find that neither SSA nor VA has
tackled the consistency problem adequately in our view.
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In the Social Security case, it is a little bit different because their
focus has been on looking at inconsistency between their appellate
and their initial level. But we find in earlier work that they also
among their disability determination services experience consider-
able inconsistency at the initial award level.

The bottom line is that both agencies tell us that they are doing
things to improve consistency such as improving training or tighten-
ing guidance to their offices. But neither one of them has actually
measured how consistent their decisions are. And until they do that,
we believe that program integrity just is not where it should be.

MR. BrabLEY. You indicate that in applying the DeLuca criteria
there have been substantial improvements in the joint and spine
medical examination reports.

Do you have recommendations as to how similar improvements can
occur in PTSD exams?

Ms. Bascerta. We actually looked at the CPEP report because in
the DeLuca case, what the CPEP report shows is that the quality
of medical exams certainly is an input that could be contributing to
inconsistency.

Actually, in the PTSD case, the data from CPEP show that they are
doing pretty well in that domain with a couple of exceptions. At the
initial review level, 25 percent of exams had problems in assessing
the DSM-1IV criteria and at the subsequent review level, almost two-
thirds were inadequate with regard to an assessment of remission or
readjustment capacity.

So there is certainly something to look at in the medical exam area.
But overall in that area, they were at 89 and 92 percent adequacy.

So we think that to the extent that there is inconsistency in the
PTSD decisions, something else, some other root cause must be driv-
ing it. So we go back to our broader recommendation and suggest
that VA take a look at both awards and denials to find out where ad-
judicators may be weighing information differently or using different
factors in ways that would create inconsistent outcomes.

And perhaps the use of performance measures or other impair-
ment-specific strategies would be helpful in eliminating or reducing
the inconsistency.

MR. BRaDLEY. Thank you very much.

MRg. MiLLER. Mr. Udall.

MRr. UpaLL. Thank you, Chairman Miller.

I'm trying to understand, Mr. Wooditch, first of all, what was your
motivation for looking at PTSD and stressors? Was there some indi-
cation that came to you that there was some problem here or was this
just something that was dreamed up in your shop?

I mean, did somebody come forward and say we have a serious
problem with the way the VA is doing this and that’s what initiated
it or was it an internal issue with your operation?
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MRr. WoobircH. It was an internal issue with the IG. We reviewed
data from the 15 major body systems that disability ratings occur
in. And as I mentioned earlier, we determined that in the mental
disorder system --

MRr. UpaLL. T am trying to say what inspired. So it was an internal
issue, you are saying, that you were looking at things to review? It
wasn’t that somebody from the outside came and told you there is
a big problem here with the way the documentation is working on
stressors in the file?

MRr. WoobircH. That is true.

MR. UpaLL. Okay. I just want that one part established.

Now what I am trying to figure out is, you did your look into it and
you found there wasn’t adequate documentation on the stressors, cor-
rect?

MR. WoobiTcH. Yes, sir.

MR. UpaLL. And after you did that, was your expectation that the
VA under the current legal authority and how they are required to
review these cases that they were going to go out and reopen 72,000
cases based on your report or was your intent more to tell them, look,
you have got problems with what you have done in the past, you ought
to try and look at future cases and make the documentation better?

MRr. WoobrrcH. I think our intent was to cover both of those areas.
I think our intent was to go look at cases that have been approved
and if the documentation was not available and it was determined
that the individual receiving the benefits was not entitled to the ben-
efits under law, an appropriate review process should take place.

MR. UpaLL. And you are aware of the legal authority, aren’t you?

Congresswoman Berkley read to you the legal authority with which
the Secretary has the ability to review cases. And just let me cite that
again. It says the decision of the Secretary as to any such matter
shall be final and conclusive and may not be reviewed by any other
official.

And so if you have a decision that has been made to grant PTSD,
unless there is fraud or unless there is what is called in the law a
clear and unmistakable error, then the Secretary cannot touch that
decision at all; isn’t that correct?

MR. WoobiTcH. Yes, sir.

MR. UpaLL. And so really the standard here is very, very high for
the Secretary in terms of his ability to open this up. I mean, we have
set a very high barrier in the law and in the regulations basically tell-
ing the Secretary, after you decide one of these cases, unless there is
fraud or a clear and unmistakable error, you should not be opening
these things up.

And, yet, what they have done is they have gone back to the in-
dividual veterans and said to the veteran, you have a problem with
your documentation in your file. You come forward as a veteran and
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prove to us that these stressors which occurred to cause the PTSD
maybe ten and fifteen years ago, that they have to prove the Veter-
ans’ Administration that there was actually a stressor.

I mean, under the legal standard, don’t you find that a little bit
incredible what the agency is doing and how they are abusing veter-
ans?

Mr. WoobitcH. I was not aware that VBA had reached out and
opened up any of these cases. Again, our intent was to basically com-
ply with the rules and regulations for documentation.

And I agree with the citation that you just mentioned, that the only
basis for denying payment is under clear and indisputable evidence
that the individual is not entitled to the benefits or fraud. But in do-
ing the review, in order to gain the documentation to meet the rules
and regulation compliance procedures in the department, if they do
find instances where an individual is not entitled to the benefits or
fraud, then we do expect that that be dealt with. But our intent was
not to have any other benefits terminated.

MR. UpaLL. And, you know, your kinds of reports, I think, are very
valuable to agencies. I am not attacking that in any way.

But I think the thrust of what you have said is that we should look
forward and as we do documentation, rather than going back based
on the legal standards that are there and force veterans to dredge up
incidents ten and fifteen years ago and come in and prove to the Vet-
erans’ Administration when they don’t have to do that unless there is
fraud or clear and unmistakable error.

Sorry to run a little bit over, Mr. Chairman. Appreciate it.

MR. MILLER. You were 34 seconds over.

MR. UpaLL. You can take it out of my hide the next time around.

MR. MiLLER. Ms. Brown-Waite, do you have any questions?

Ms. BRowN-WAITE. Yes, I do, Mr. Chairman. Thank you very much
for holding this hearing.

You know, one of the things that I have heard in the south is that
northerners are very quick to say, well, this is the way we did it up
north and we need to get over that.

Well, one of the things that I regularly hear and that I believe is
that in other parts of the country that the various disabilities are
treated much differently than what they happen to be in Florida, par-
ticularly the VA disabilities.

And when you are talking about reopening or reviewing 72,000 cas-
es, I think the natural question has to be, what is this going to do to
those already in the pipeline? That would be question number one.

Question number two, when I walked in and my colleague, Ms.
Berkley, was telling the story, I believe, about where, you know, no-
body would go back and really review the veteran’s disability case,
I had exactly the same situation where I had to say, listen, this guy
really was a Navy Seal.
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I actually got the VA to issue a letter of apology because of all the
grief they put him through because as he said, he said, yes, the mon-
ey would be helpful, yes, the 100 percent disability rating. He said
but more importantly, I think that the VA owes me an apology. And
I insisted that they write a letter of apology to him and they did.

But how are the ongoing cases which are already so long in the
pipeline, are they going to be affected at all by this review?

MR. WoobitcH. I don’t know how extensive the 72,000 case review
will be. I know that there is a lot that could be done by looking at
information that is currently in VBA’s information systems to elimi-
nate the great majority of those cases. I mean, the evidence exists in
the systems. So I don’t suspect that they will reopen 72,000 cases. 1
think it will be a much smaller number than that.

And I know there is a quality concern as well and that any addi-
tional workload obviously has an impact on VBA, but timeliness of
processing is not the only issue that the IG is involved in. We also
want quality of rating decisions.

Ms. BrowN-WaITE. And I think uniformity of rating systems sure
would help.

MR. WoobitcH. Yes, ma’am.

Ms. BRowN-WaITE. Let me ask another question. I had another
veteran that the staff just totally were beating their head against the
wall contacting VA. It was a disability claim that we had sent in and
I finally reached somebody in VA Disability who was able to really
help me to understand what the problems were.

Initially when I called, he said I am sorry, we don’t have that docu-
ment. I said, no, you do have that document because we sent it in.
He said, ma’am, hold on. Let me go to another program. He went to
a second program and he said, well, it is not there, but let me go to
another program.

After four different programs, he told me, oh, yes, we did receive
that document. He had to each time -- it was not just another screen.
It was another program. This is part of the frustration, I believe, in
the whole disability system.

I said to him, so you mean to tell me that when my staff was calling
in or when a veteran was calling in that depending on what screen
they first pulled up, they may or may not have the information, that
there is no consolidation of this information. The information is held
in different programs.

T only got to four. I do not know. Maybe there is eight or twelve. 1
do not know. But it is, like, it is no wonder that veterans cannot get
answers because depending on what screen the person that they hap-
pen to call pulls up, sometimes it has the information there.

From what he said -- and I will never reveal his name because
he was so darn helpful, you would probably consider him a whistle-
blower -- but from what he said that, you know, a lot of people just
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do not go to the other screens. And so sometimes this information is
kind of lost out there.

Help me to put together why you cannot have or why the VA -- and
maybe I should be asking this to, you know, auditor of the Inspector
General -- why isn’t there a consolidated system there that is going to
help with those disability benefits?

Mr. WooprircH. The IG and as well as the Veterans’ Benefits Ad-
ministration knows that the IT systems are out of date. They need to
be updated. We need to have consolidated systems that have veteran
benefits’ files that are easily accessible electronically. But --

Ms. BrowN-WaITE. Sir, answer me this. Was he correct? Is that
part of the problem? I think you did not answer my question. Are
there, like, at least four different programs that the disabilities peo-
ple have to deal with and it is not consolidated? Is that an accurate
statement?

MR. WoobitcH. I do not know. You will have to ask the Veterans’
Benefits Administration. I do not know how many systems there
are.

Ms. BrRownN-WaITE. Okay. I would ask that staff follow-up on that.
It is no wonder, Mr. Chairman, that, you know, veterans who truly
have disabilities who filed claims are frustrated over this.

As I said, you know, he told me there were at least four systems
and that does not work very well without some sort of integration of
those systems.

MR. MILLER. Very good.

Ms. BRowN-WAITE. I have a submission.

MR. MILLER. Your time is expired.

[The statement of Ms. Brown-Waite appears on p. 48]

MR. MiLLER. There is a vote that has been called. I would like to go
ahead and finish the questioning for this panel. So, Ms. Berkley, if
you would like to go ahead.

Ms. BErRgLEY. Let me ask Mr. Wooditch first. Do you have any idea
how much the cost of conducting these reviews are?

I mean, we have witness after witness, including the VA Secretary,
sitting where you are begging us for more money because there is not
enough money in the VA budget. We are not adequately treating the
veterans we have.

Are we taking desperately needed resources that could go to the
veterans and spending it on reviewing cases that do not much matter
anyway?

Mgr. WoobitcH. I do not know what the cost of these reviews will be,
but obviously it will be something. We do not know how many cases
will need to be reopened, so we do not have an estimate for that.

Ms. BErRkLEY. Why do we need to reopen any more cases?

MRr. WoobrrcH. I think that 25 percent error rate and lack of docu-
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mentation is pretty significant and --

Ms. BErgLEY. Wouldn’t it make sense for us to start to direct the
VA to fix the way they do their adjudication rather than going back
over 72,000 cases? Isn’t that a better use of our time and resources
and efforts given the fact that the VA does not have enough personnel
anyway? Doesn’t that make sense to you?

MRr. WoobitcH. It seems like it makes a lot of sense. It is a viable
option which should be pursued.

Ms. BErrLEY. And I would love to ask more. So you agree with me
that we should just move on with it and fix the problem without pos-
sibly endangering the lives and mental health of our veterans, PTSD
veterans?

MRr. WoobircH. With the caveat that if there are veterans who are
receiving benefits that they are not entitled to under the law, I think
that we need to identify those and take appropriate action.

Ms. BErkLEY. Yes. But according to the law, the Secretary’s de-
cision is final and conclusive unless you can establish fraud. And
how are you going to do that unless you reopen every single case? It
makes no sense.

We are not dealing with people that are 100 percent well, that are
100 percent adjudged mentally disabled or with PTSD. I mean, we
are dealing with a nuance that does not seem to make any sense to
me.

Let me ask you something. Your testimony raised an antenna for
me. You said that you had recommended that they review not only
those that were receiving benefits but those that had been denied
benefits?

Ms. Bascerra. That is correct.

Ms. BERKLEY. Then how come that is not taking place?

MR. WoobpitcH. How come we are not reviewing claims that were
denied? Well, it is because it was not part of our review. Again, we
are trying to understand what caused the variances in payments. De-
nied claims have no impact, so it just was not a factor in our review.

Ms. BERKLEY. Explain to me what you are suggesting.

Ms. Bascerta. Well, I can understand why the administration
would want to look at awards because of the impact on not only the
total proportion of people on the rolls with that diagnosis but the
proportion of payments.

But we do not know, for example, what the total increase was for
applications for PTSD. There could have been a disproportionate
number denied. So for program integrity purposes, we would be very
concerned about a review that only looked at awards. You would
want to know about the denials as well.

Ms. BErgLEY. Thank you.

MRg. MiLLER. Mr. Udall.

MRg. UpaLL. So, Ms. Bascetta, basically what you are saying is to
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just look at the awards without looking at the denials is an effective
way in which to move forward? To be balanced about it, you ought to
be looking at the denials also?

Ms. BascirTa. Looking at the awards is only one part of the story.
You want to see that awards are consistently awarded and that deni-
als are consistently denied.

MR. UparL. And the VA is not looking at the denials?

Ms. BascerTa. 1 believe I heard at one point that they thought that
they should look at denials at some point, but I do not think they have
made a commitment to do that. They are definitely starting with the
awards.

MR. UpALL. You know, our understanding that the announcements
that they have made is with regard to the awards and the 72,000.
There is no suggestion that they are taking a look at denials or mov-
ing forward with denials at this point. At least that is, I think, our
understanding.

I mean, your agency looks at good governance and how to deal with
things. I mean, here you are dealing with veterans that have a severe
set of psychological problems. They are given 100 percent disability.

And then the government comes in when it has no legal author-
ity and basically starts sending people out to talk to these veterans
without, as far as I can tell, consulting psychologists on how to deal
with this situation. And they send them out and start challenging
them and saying you have to come forward and prove the stressors
because there is not adequate documentation even when this is ten
and fifteen years ago.

Does that sound like a good policy to you?

Ms. Bascerra. Well, no, it certainly does not. The issue of stressors
raises something else in my mind. And, you know, this is a good ex-
ample of why you really have to be fact based and data driven in your
analysis of what is going on here.

Our look at the CPEP data actually showed that the medical exams
were, you know, up in the low 90s for compliance with documentation
of a stressor. So there is a disconnect somewhere between what the
IG is finding in their documentation and what the CPEP report indi-
cates. It is another good reason why you have to dig deeper for the
root cause of what the inconsistency is.

Is it that in the totality of the evidence, the stressor that the ad-
judicator is looking at is being weighed differently or not carrying as
much weight as something else? Is that what is driving the inconsis-
tency? And, again, for both awards and denials.

Mr. UparL. How do we get to the bottom of that inconsistency?
What is the best way to do that?

Ms. Bascerra. Well, in the absence of an administrative database,
it would help -- you know, they do not have the automated systems
to do quick analysis. So I think they have to pull case files and get
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adjudicators together and find out what their decision-making pro-
cess was and how they arrived, what their rationale was for those
decisions.

It is a very difficult problem. We are not trying to, you know, mini-
mize how hard this 1s. Disability decisions, particularly those that
are less objective, are hard decisions.

But in the absence of measuring consistency on hard cases like
PTSD and pain and other impairments that are less objective, the
department is vulnerable to exactly these kinds of problems, that,
you know, there are allegations of fraud, that there are allegations,
you know, that there are people who are unfairly awarded or unfairly
denied because they simply do not have the data to prove that they
are doing a good job in this area.

MR. UpaLL. And there is no doubt these are hard decisions. And
it just seems to me when you are dealing with a veteran with severe
psychological problems, trying to go back ten or fifteen years and fig-
ure out what went on with a stressor even makes it more difficult
and more complicated. And I do not know how it moves the process
forward in any way.

I mean, these veterans take this personally. I mean, these veter-
ans are -- and it is not just the ones that have been asked. All of them
take this on a personal basis. And I think you are going to hear that
from Secretary Garcia and some of the other witnesses.

Thank you, Mr. Chairman.

MRr. MiLLER. Thank you very much. I appreciate the panel coming
in and testifying today.

What we will do now is recess until 12:45 and give folks an oppor-
tunity to take a break and we will come back.

Again, thank you again very much.

MR. WoobitcH. Thank you, sir.

[Recess.]

MRr. MiLLER. Thank you, everybody, for your indulgence. Ihope you
were able to maybe get out and have a slight break. I would like to
go ahead and proceed with the next panel. Panel two is a one-person
panel.

Mr. Garcia, thank you for being with us today. He is the Secretary
of New Mexico’s Department of Veterans’ Services. You can proceed
with your testimony, sir.
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STATEMENT OF JOHN M. GARCIA, SECRETARY, NEW MEXI-
CO DEPARTMENT OF VETERANS’ SERVICES

MR. Garcia. Mr. Chairman, members of the Committee, on behalf
of Governor Bill Richardson and the veterans of the great State of
New Mexico, as a Vietnam veteran, it is an honor and opportunity
to testify regarding the U.S. Department of Veterans’ Affairs’ review
process of posttraumatic stress disorder, PTSD, claims.

In 2003, the New Mexico Service Commission became the New
Mexico Department of Veterans’ Services, a cabinet-level agency
tasked with serving and ensuring that our veterans are receiving the
benefits that they have earned.

New Mexico has 180,000 veterans. During the Vietnam War, we
were number one in drafting percent, third highest in casualty rate.
Half of our Vietnam veterans in the State of New Mexico are combat
veterans. And just last year, approximately 59,000 veterans received
some form of health care from the VA.

The veterans in New Mexico are strongly supported by the benefits
they have earned through their service. And I and my staff are proud
to serve them.

Unfortunately the recent action taken by the VA has been a great
disservice to these men and women. In the original VA IG report,
2,100 PTSD claims were reviewed of which 300 were from the State
of New Mexico.

After being identified for further review, letters were sent to each
veteran. The letters that were sent threatened two possibilities for
benefit losses.

First, the letter implied benefits would be lost unless specific proof
of PTSD was presented, a proof that for many veterans requires reliv-
ing horrific events during times of war and combat.

Second, the letter implied that benefits would be lost if a veteran
was not under current treatment.

This policy of retroactive inspection has been received by the entire
veteran community as an assault on every veteran, not just those
for review. And it is clearly seen by both individual veterans and by
veteran service organizations as yet a further requirement of proof of
their service and their dedication to our nation. And it is being in-
flicted upon these veterans who have experienced tremendous trau-
mas, stress, and pain.

Make no mistake about it. This is a serious problem.

On October 8th, last week, a brother Vietnam veteran of New Mex-
ico committed suicide. He was a 100 percent service connected PTSD,
unemployability combat veteran who had earned and been awarded
a Purple Heart.

While he was not one of New Mexico’s veterans selected for review,
the issue was on the forefront of his mind. He was found with infor-



23

mation of the retroactive report which was laying in front of him next
to his Purple Heart medal. And one of the last discussions he had
with other veterans was about the review process.

He is clearly a casualty of this flawed process.

Why is it that the entire veteran community is being affected by
this review when it is directed at only a small percentage of them?
The answer is because an attack on one veteran is an attack on all
of us.

And let me make this clear. This review policy is perceived as an
attitude, an attack, and a personal assault on the honorable service
of all veterans. It has forced veterans with PTSD, who have suffered
and sacrificed because of their service to our nation, to yet again prove
themselves to the VA. And I believe that this is wrong, it is horrible,
it is a travesty, and it is an insult to the veteran and to his family.

Last week, Mr. Chairman, members of the Committee, I received
a letter from a Mrs. Lane De Priest, the wife of another brother Viet-
nam veteran who is suffering from PTSD. Her letter was a plea for
help that expressed concern, sadness, and outrage with the PTSD
review. And she spoke with passion on how this was so directly af-
fecting their lives.

And if T may, I would like to read you excerpts of this letter. The
letter 1s dated October the 7th, 2005. She writes, “Recently my hus-
band received a letter from the Department of Veterans’ Affairs. This
letter indicated that he was under determination for his benefits. He
was given 60 days to respond. He was, in effect, asked to prove all
over again what he has spent the last 36 years trying to prove. At
this time, he is receiving 100 percent benefits for his PTSD.”

“As a result of this letter, I have spent the last three nights watch-
ing him walk the floor, scared his benefits are going to be cut off.
He turned in all of his paperwork as asked on Monday, October the
3rd, and was told by representatives at the VA Regional Office in
Albuquerque that he would receive a call from that office on Monday
afternoon. He is still waiting for that call.”

“Many attempts to contact that office have been futile. The young
lady who was to call him back this afternoon is either not in, away
from her desk, or unavailable. And I find this unacceptable.”

She continues to write, “This morning, I went to work and when I
called my husband to inform him that I was safe at work, he told me
he was going to fix everything. I left work and when I returned home,
he had called his brother to pick two guns that he owned.”

“I immediately contacted the VA hospital and spoke to Dr. Mike
Burger. He calmed my husband down and promised he would look
into the VA Administration and gather information. Then he would
call us back.”

“I guess what I want you to know is that there are a large num-
ber of veterans in New Mexico who have received this same letter.
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They and their families are going through much the same thing that
my family is. This has affected me, our children, and our grandchil-
dren.”

“Something needs to be done to stop this madness. Our veterans
are feeling they are worthless and they are being called liars. How
many veterans will succeed where my husband did not this morning?
This is very painful and I can’t stress enough how important these
veterans are to us. This is my life, my husband’s life, and our fam-
ily.”

Mr. Chairman, distinguished members of the Committee, on behalf
of veterans in the State of New Mexico and over 26 million veterans
of this country, I thank you for allowing me to express our concerns.

This concludes my statement and I am happy to respond to any
questions.

MR. MiLLER. Thank you very much.

[The statement of Mr. Garcia appears on p. 79]

MRr. MiLLER. Mr. Udall, I will let you ask the first questions and
then I will have some of my own.

Mgr. UparL. Thank you very much, Mr. Chairman. I appreciate
that courtesy.

Let me just say once again how happy we are that Secretary Garcia
is here. He has a distinguished record of service. He served in the
U.S. Army in the Central Island of South Vietnam and received a
number of citations.

We very much appreciate your service and appreciate having you
here today.

Secretary Garcia, I want to first of all ask you about the disconnect
between the facts and the figures. You sat here and listened to the
testimony and people talking facts and figures.

And the human element, the veterans’ side, could you comment
on the effect on families, on the impact in these communities where
these things are occurring?

MR. Garcia. Yes, sir. Mr. Chairman, Mr. Udall, I think what peo-
ple are forgetting is that there is a human element involved here.
For years when Vietnam veterans -- and I would suspect, I would
bet the 72,000 cases being reviewed are probably 90 percent or more
Vietnam veterans.

As a Vietnam veteran, coming home from Vietnam, it took me over
30 years myself to get enough nerve and courage to go to the VA. And
many of the Vietnam veterans came home from Vietnam and did not
go to the VA because the VA of my father was not taking care of my
needs nor my brother’s needs.

And many veterans finally had enough courage and nerve to go
back to the VA, the Vietnam era veteran, and his needs were starting
to be taken care of.
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And the word came out about 15 years ago that veterans are going
to be looked at that are suffering from PTSD because when Vietnam
veterans came home from Vietnam, the VA did not know what to call
this PTSD syndrome.

When they finally figured it out, veterans were encouraged to go
to the VA for service and treatment. If you received a Bronze Star,
Silver Star, Combat Infantry Badge, it was almost an automatic for
PTSD.

An administrative error more than likely, yes, has been created,
but you cannot fix it on the backs of the veterans. It is causing vet-
erans to kill themselves. We had a veteran fortunately who did not
kill himself. But how many other veterans of the country are going
to be doing that?

And that is the question I have. I had a veteran in my office before
I came here who just got 50 percent of a PT'SD disability and, yet, he
has the Combat Infantry Badge and a Bronze Star, and he was ask-
ing me why didn’t they give him his 100 percent. All I could tell him
is they are afraid to give you the 100 percent now, and just to hang
in there.

We are working very closely with the Vet centers, the VA Regional
Office, the VA Hospital, trying to inform the veterans that your ben-
efits are not going to be taken from you.

But the veteran community, as you know, it 1s a very tight com-
munity. It is a brotherhood that you do to one, you do to all of them.
And in my opinion, this effort has to stop.

MR. UpALL. Secretary Garcia, when you talk about the brotherhood
and how tight the community is, even though the numbers that are
being reviewed are a small amount of the 72,000, do you think the, I
guess, the 2,100, but the additional subtract out from the 72,000, the
additional veterans in this group, that they are feeling this person-
ally?

MR. GARcIA. Ibelieve so. Mr. Chairman, Mr. Udall, they are feeling
it personally.

In New Mexico, we have 180,000 veterans. Thirty-one thousand
are receiving some form of comp and pen right now. That means I
have got at least 150,000 of the veterans out there that my service
officers who have been trained to go out and reach out these veterans
to get them to file for the disability probably have a fear factor of not
filing now.

And I just think there is going to be major ripples of repercussions.
One, discouraging the veterans to come into the VA. But I think
more outreach needs to be done. Yes, sir.

MR. UpaLL. Secretary Garcia, you said in your testimony that you
had to get up the nerve to go in. The Veterans’ Administration for
Vietnam veterans was not viewed as a friendly Veterans’ Administra-
tion, right?
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MR. GarciA. Mr. Chairman, Mr. Udall, that is correct.

MR. UpaLL. And so now what we have happening the Veterans’ Ad-
ministration, I think, did work very hard to build back the trust and
put these programs in place and get disability to veterans.

And now, I think what is coming back to veterans it sounds like 1s
their memories of the way the Veterans’ Administration used to be
with this kind of behavior by the Veterans’ Administration.

MR. Garcia. Mr. Chairman, Mr. Udall, I would say that is correct.
It has taken years, I think, for -- the VA today is not the same VA as
it was for our fathers. It is not the same VA when I got home from
Vietnam in 1970.

And there has been great strides and effort for the VA to be user
friendly to our veterans. And there was great outreach done to en-
courage our veterans to come in and file for the PTSD disability on
their comp and pen.

And for most veterans, this is all the income they have in the fam-
ily. And when you start challenging that and taking it away from
them, you are not just impacting the veteran. You are hurting the
family and you are hurting the family members.

You know, awarding a PTSD disability to some veterans, and I am
talking about the Vietnam era veteran, it is more a validation of his
service to country. You all know what the Vietnam veterans went
through when they came home from Vietnam.

All of a sudden now, after 30 years of going back to the VA and
they are getting their PTSD claim, only to be reevaluated again, and
when they did receive that, it was a validation to them that what they
did was honorable. It has nothing to do with the money. But when
you take that away from that spouse and those children, what is the
veteran left with?

In our case in New Mexico, we had a veteran commit suicide, leav-
ing the Purple Heart on his bed and documentation of this review
analysis. That is wrong. That is totally wrong. And it is an insult to
the integrity of the men that served honorably with me in Vietnam.

MR. UpaLL. Thank you very much. Appreciate the courtesy, Mr.
Chairman.

MR. MiLLER. Mr. Secretary, following up on the veteran who com-
mitted suicide, you said clearly he was a casualty of the PTSD review.
Is it the same person?

MR. GarciA. Yes, sir.

MR. MiLLER. And this person had paperwork in his possession and
that leads you to make that statement that the fact was he was not
up for review? His case was not going to be reviewed?

MR. GaRrcia. Mr. Chairman, members of the Committee, this vet-
eran that killed himself with his Purple Heart next to him was not
under review. He felt the same pain that many Vietnam veterans
feel. And this gentleman should not have killed himself. When you
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hurt one veteran, you hurt them all.

And this gentleman was not under review, but he felt the process
of the review was wrong. He felt that they were going to take his dis-
ability away.

And the conclusion we come to why he felt that was because just
prior to the day he committed suicide, he was talking about the re-
view process. And near him was documentation about this review
analysis of the PTSD claims to be withdrawn. So to me, he is a casu-
alty of this process.

So whether you are receiving at 50 percent or you are 100 percent
or you are one of the 300 cases in New Mexico that is being reviewed,
you are being challenged all over again. You have to revalidate what
you did as a service to your country.

It goes deeper than just trying to fix an administrative error. I
believe fix administrative error but not on the backs of the veterans.
Fix it from here on out.

But I also believe what is happening is the regional offices, there is
probably a fear factor going on where most veterans, most cases are
probably being looked at more carefully and more stringent where
proof of burden again is on the veteran.

MR. MiLLER. Can you explain to me what your office is doing -- and
you kind of alluded to this -- as far as letting the veterans know what
the PTSD review process 1s and that, you know, why they are doing
it?

MR. Garcia. Mr. Chairman, members of the Committee, my office,
Department of Veterans’ Services, works very closely with the vet-
eran centers in Albuquerque and in Santa Fe. We have been working
closely with the regional office and the VA and the veterans’ service
organizations explaining to veterans when they e-mail me, when they
call me, or when they call the vet centers, telling them your PTSD
benefits are not going to be withdrawn.

We are trying to calm the veterans down. They are upset. Their
e-mails are flying back and forth across the state and across the coun-
try. The network is pretty tight as a lot of you are probably aware of
with the veterans in your own region.

We are doing our best to inform the veteran community based on
the information that we are picking up. I have not had any particular
briefing, though, regarding this particular status of the PTSD ben-
efits.

MR. MiLLER. Would you provide this Committee the evidence of
what your organization is doing in regards to letting the veterans
know?

MR. Garcia. Yes, sir.

MR. MiLLER. I would appreciate seeing how the state would be han-
dling that.

And you talked about that this may be an administrative error.
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MR. GaRrciA. Yes, sir.

MRr. MILLER. In your office, if somebody was awarded a salary in-
crease or some type of an increase and you found out later that it was
an administrative error, how would you handle that?

MR. Garcia. Again, you are looking at apples and oranges. If this
was a bank, if this was a business --

MR. MILLER. I am talking about you.

MR. Garcia. Well, in my office, I do make the adjustment. It is
either that or I have to eat the error myself and pay the penalty my-
self.

MR. MiLLER. And would the error that you are eating yourself, if
you will, would that affect others and could it affect other employees
in their ability to get future increases?

MR. Garcia. No, because then I would correct my error from there
on out.

MR. MiLLER. But the person, they would no longer have that raise
though? They would go back to --

MR. Garcia. That would be correct. I would correct that. Well, I
would correct that error. But here again with the PTSD issue, you
are dealing with people with mental disorder.

Mr. MiLLER. Wait. And please understand that I understand the
subject very well and we all know people personally.

You are drawing a conclusion that every single one of them has
PTSD. The fact of the matter is they may not. And that is what the
review is all about, is it not, to find out if they were, in fact, adjudi-
cated correctly to receive their benefits?

So you are saying without question that they all suffer from PTSD
at 100 percent. And we do not know that. You yourself --

MR. Garcia. No. That is correct. We do not know that.

MR. MiLLER. Okay.

MR. Garcia. Right. But you are also talking about trying to fix an
administrative error on the backs of veterans that are very sensitive
that have some form of PTSD.

MR. MIiLLER. Some form, but maybe not 100 percent.

MR. Garcia. Maybe not 100 percent, but veterans that have 50 per-
cent, 20 percent, 30 percent, I have had them in my office with a fear
factor that they are going to lose their benefits. And that is wrong.

MR. MiLLER. And then your explanation back to them --

MR. GArcia. Is they are not.

MR. MILLER. -- is that you only adjudicate -- no. I heard you say
that you were only adjudicating 50 percent because VA is afraid to
give you 100 percent. Did you actually say that to a veteran?

MR. Garcia. In the case of the veteran that came into my office
before I got here, who was a combat veteran with a Combat Infantry
Badge, it surprised me that the VA gave him a 50 percent evaluation
when in most cases, I have seen veterans with a Combat Infantry
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Badge at 100 percent.

MR. MiLLER. You mean everybody that has a Combat Infantryman’s
Badge should be 100 percent disabled with PTSD?

MR. Garcia. The word that we have gotten is that if a veteran suf-
fers from PTSD or has a CIB, a Combat Infantry Badge, a Bronze
Star, Silver Star, it is almost an automatic that he will be given or
granted 100 percent. If he does not have that, he has to go through
the process where he has to do his statement.

Mr. MiLLER. That is a question that I certainly will ask the Veteran
Benefits Administration.

MR. GaRrciA. Yes, sir.

MR. MiLLER. That is hard to believe. But thank you. Thank you
for your service.

MR. Garcia. And I would be glad to, if my statement is incorrect, to
get the right answer.

MRr. MiLLER. Well, a lot of times, statements are made to this Com-
mittee in particular --

MR. GarciA. Yes, sir.

MR. MILLER. -- in ways to try to move the discussion in one direc-
tion or another. And all we are trying to do as members of this Com-
mittee from both sides of the aisle is to fix a problem that may or may
not be out there. There may not be a problem. I mean, nobody on this
Committee has said that there is.

But for you being down at the state line, it is very important. And
we appreciate the work that you do and the people that work with
your agency do. And, again, thank you for your service to our coun-
try.

Ms. Berkley, you are next.

Ms. BErrLEY. Thank you very much, Mr. Chairman.

Let me ask you a quick question because there seems to be a little
confusion here. Doesn’t the rating depend on the veteran’s symp-
toms?

MR. GarciA. Yes, ma’am.

Ms. BErRrLEY. All right. So they are rated according to how they
show during their evaluation?

MR. Garcia. As I understand it, yes.

Ms. BERkLEY. When I was in law school, we were taught that you
take the victim as they are. And there are times that you say, well,
how could this little accident have caused such a catastrophic prob-
lem in this person. And the reality is every person is different.

With our veterans, there are some veterans like my dad who went
to the World War II, he came home. He never thought about it again.
He has got friends. He is 80 years old now and he has never looked
back. He has got friends that I know very well from my childhood
until now that their World War II service and what they experienced
was a defining moment in their lives.
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I see it time and again with our Vietnam veterans when they come
home mentally damaged. They either saw their friends torn apart,
they experienced or seen things that most of us do not get to see,
thank heavens, and they have come back and they are adversely af-
fected in a very serious way.

So when they are adjudicated 100 percent disabled because of
PTSD, there are those that when they hear that there may be some
sort of review, that they would not think twice about it. There are
others who because of what they have experienced and because of
who they are would commit suicide because of their fear of having
their benefits and their validation taken away from them.

Would you agree with that?

MR. Garcia. I would, yes, ma’am.

Ms. BErLEY. Now, before the Chairman came in, I mentioned that
I had an experience when I first came to Congress with a Vietham
veteran who was 50 percent disabled PTSD from the Vietnam era.

And he came to me with a stack of papers, Mr. Chairman, this big,
notebooks of correspondence he had with my two predecessors ex-
plaining his condition, explaining that he had only been interviewed
for 20 minutes, only examined for 20 minutes, and after that 20 min-
ute examination was given 50 percent disability.

He believed all these years since he could not work, he had flash-
backs, he could not sleep, he wet his bed, he was dysfunctional, that
he should be 100 percent disabled.

And all the computer kept doing, the VA computer, whenever any
of my predecessors contacted them on behalf of this veteran was kick
out the same information they had because nobody takes the time
to go beyond what is in the files. And we were able to get him 100
percent disabled.

So the fact that they are disabled, I think 100 percent indicates,
since that is such a difficult rating to acquire, that they have got some
serious problems.

So when this particular group of people hear that they are going to
be readjudicated or rereviewed or they have to provide information
about their stressors, I think it has in many instances an adverse
effect.

Now, do you think there might be some others, judging from your
experience with your veterans and those that have PTSD and the
experience with the veteran that committed suicide with his Purple
Heart and his information next to him, do you think there is a possibil-
ity if we continue these evaluations that that might happen again?

MR. Garcia. Yes, I do.

Ms. BERKLEY. And on what do you base that?

MR. Garcia. As I stated earlier, whether a veteran is receiving his
100 percent PTSD disability or a 70 percent PTSD or 50 percent, the
veterans that I am seeing, that is calling me are 50, 60, 70 percenters
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as well as 100 percenters that are asking me the same question, are
they going to lose their benefits. We reassure them they are not.

We had 300 veterans in New Mexico receive these letters. I have
got 180,000 veterans. I have got veterans in my state that are afraid
that they are going to lose their benefits because of this.

The gentleman that committed suicide, he was not even on the list,
but he is that percentage that you just talked about. But there are
other veterans out there that I just want to make sure that they do
not get into that box.

Ms. BERkLEY. May I just ask one more question?

MR. MiLLER. We have only 35 minutes; we have a full Commit-
tee hearing that we need to move to. So we will come back around
again.

Ms. BErRrLEY. Then I would want to speak to Mr. Garcia.

MRr. MiLLER. Can you explain or do you know that the veteran who
committed suicide, since he keeps getting brought up in conversation,
what treatment he was receiving?

MR. Garcia. No, sir, I do not. I know he was going to the Vet center
for PTSD counseling. He was very active in the veteran community is
what I know. He came by our office several times, volunteered to help
in Northern New Mexico on some veteran activities. He was involved
with his Veterans’ Service organization.

MR. MILLER. I do not know if there is a way we can, but I would like
for staff to find out for the members of the Committee this particular
case and maybe it is an issue that we cannot. But maybe there is a
way that we can find out because it is obviously a compelling story.

Mzr. Udall, do you have any other questions, because Ms. Berkley
really wants to ask --

Mgr. UpaLL. No.

Ms. BERkLEY. And thank you, Mr. Chairman, for your courtesy.

How long have you been doing what you are doing?

MR. GarciA. I was appointed in 2003 and I have been involved
in veterans since I came home from Vietnam, but more actively in
1980 when I put together and found with other veterans the Viet-
nam Veterans of New Mexico and Vietnam Veterans of America that
came into our state. I was the Deputy Director for a program called
the Vietnam Vet Leadership Program here in Washington, D.C. that
worked from 1982 to 1985.

Ms. BErRrLEY. So I would say that at least half of your life has been
spent in the service of veterans.

MR. Garcia. Yes, ma’am. I believe I am who I am because of my
service.

Ms. BERKLEY. Then with your life breadth of experience and knowl-
edge of how veterans think and feel and having experienced it your-
self as a Vietnam veteran, have you --

MR. GaRciA. Let me just clarify. I am not the VA. T am the State
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Director of Veterans’ Services. And I do not understand all the VA
and I am trying to understand it.

Ms. BErrLEY. Okay. Thank you for that clarification.

Have you seen any evidence in the veterans you assist that they
are exaggerating their symptoms of PTSD to gain monetary compen-
sation benefits as suggested by the IG?

MR. Garcia. I have had veterans in my office exaggerating symp-
toms, yes, I have. But I do not make a judgment on them. My job 1s
to provide service to all my veterans.

I have trained service officers. I have 20 field officers out in the
State of New Mexico that work directly with our veterans that help
them just file their forms. And then they are assigned a Power of
Attorney with the National Veterans’ Service Organization that rep-
resents the National Service Organization and the VA that helps the
veteran process his claim properly through the regional VA office.
We do not make any judgment on any veteran that walks in my office.
And I have had some doozies walk in.

Ms. BErRrLEY. Okay. Thank you.

MR. MiLLER. Thank you very much, Mr. Garcia.

MRgr. Garcia. Mr. Chairman, members of the Committee, it is an
honor to be here. And thank you again, sir.

MR. MiLLER. Thank you, sir.

If the last panel could come forward and we will get name cards out
in front of you.

But while we are doing that, I would like to just go ahead and let
the Committee know and for the record, Steven Brown is the Direc-
tor of the VA Compensation and Pension Examination Project based
in Nashville. Mr. Ron Aument is the Deputy Under Secretary for
Benefits at the Veterans Benefits Administration. He is accompanied
today by Ms. Renée Szybala, Director of VBA’s Compensation and
Pension Service.

Dr. Brown, if you would, please proceed.

STATEMENTS OF STEVEN H. BROWN, DIRECTOR, COMPEN-
SATION AND PENSION EXAMINATION PROGRAM, DEPART-
MENT OF VETERANS AFFAIRS; RONALD R. AUMENT, DEP-
UTY UNDER SECRETARY FOR BENEFITS, VETERANS
BENEFITS ADMINISTRATION; ACCOMPANIED BY RENEE
SZYBALA, DIRECTOR, COMPENSATION AND PENSION
SERVICE, VETERANS BENEFITS ADMINISTRATION

STATEMENT OF STEVEN H. BROWN
Dr. BRowN. My name is Steven Brown. I have been the Director of

the Compensation and Pension Exam Program, or CPEP, since its in-
ception in 2001 when the Under Secretaries for Benefits and Health
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executed a Memorandum of Agreement which established, staffed,
and funded a joint initiative to improve C&P exams.

The goal of improving compensation and pension exam quality fits
hand in glove with the goal of reducing variation among the exams.
CPEP’s strategy is to reduce variation by continuously improving
quality. Our goal is to ensure that VHA provides consistently high-
quality exams.

CPEP has adopted a pragmatic approach to quality improvement
based on reliable and actionable baseline and ongoing performance
data, accountability, and prioritization of effort. We targeted the top
ten most frequently requested exam types which account for approxi-
mately two-thirds of our workload.

These exam types are General Medical, Joints, Spine, Foot, Skin,
Mental Disorders, both the Initial and the Review PTSD, Audiology,
and Eye.

CPEP initially developed reliable and valid methodologies for mea-
suring C&P exam quality based on the VBA Compensation and Pen-
sion Service’s exam worksheets and the rating regulations and used
these methodologies to measure baseline C&P exam quality.

CPEP data were generated by a structured, standardized quality
review process. Our reviewers answered specific questions about
each exam. We refer to these specific questions as quality indicators.
An example of a quality indicator is, “does the exam describe noise
exposure during military service?”

Once an exam has been reviewed, we gave it a score, exactly like a
test in school. Exams that scored 90 percent or better were consid-
ered to be of “A” quality, just like in school. And the more “A’s,” the
better. CPEP used quality indicators and the idea of “A” quality work
to determine the baseline quality of VHA C&P exams.

In the August 2003 VISN-level report, CPEP found that the base-
line percentage of “A” quality exams for all VISNs was 53.5 percent
with a range from 46 to 67 percent. This information was shared
with the examining sites and VISNs as well as VHA and VBA leader-
ship.

In response to these results, CPEP, with the strong support of se-
nior VHA and VBA leadership, implemented a number of quality im-
provement initiatives. These initiatives have, over time, contributed
to a decrease in variation in VHA C&P exams and an improvement
in quality.

I would like to outline for you a number of the initiatives that VHA,
CPEP, and the examining sites undertook to improve performance.

CPEP began by taking steps to ensure that all sites were provided
with the tools necessary for process improvement.

All sites conducting C&P exams were required to participate in
a “Collaborative Breakthrough Series” in which sites formed teams
that were guided through a multi-month quality improvement ex-
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ercise by subject matter experts and quality improvement coaches.
The CPEP Program was assisted in this effort by the VHA Quality
Scholars Program.

Each collaborative project included two two-day learning sessions
separated by a six-month work period. During the first learning ses-
sion, the teams were taught how to improve the quality of their ex-
ams and how to develop specific action plans to implement improve-
ments.

In the six months between learning sessions, support was provided
to participants through monthly conference calls, monthly coaching
calls, and an electronic chat room.

At the final learning session, the teams shared with each other
specific strategies and the results of their efforts via presentations
and posters. The collaborative teams improved overall quality scores
for each of the top ten exams and improved overall timeliness at the
same time.

To help sites strategically organize and prioritize their improve-
ment initiatives, all VHA facilities performing C&P exams were re-
quired by senior management to submit a Facility Quality Improve-
ment Plan using a CPEP template which was based on the principles
and techniques they learned during the collaborative breakthrough
series.

Plans included mandatory sections regarding implementation of
quality monitoring via CPEP quality indicators, clinician orientation
and ongoing education, clinician feedback, organizational reporting,
leadership and resource support.

Facility QI plans required the approval and signature of the VISN
Director, the Facility Director, and the Chief of Quality Management.
CPEP reviewed each plan and provided constructive feedback as ap-
propriate.

To further support the exam sites, CPEP developed and distributed
videos and computer-based training to all VHA facilities on General
Medical, Musculoskeletal, Foot, Heart, Diabetes, Skin/Scar, Muscle,
and Respiratory exams.

CPEP conducted video conferences on topics such as DeLuca v.
Brown, exam templates, and quality measurement techniques. We
conducted face-to-face training sessions for quality improvement
teams, clinicians, administrators, and template super users. We
have made these educational tools available to every site that con-
ducts C&P exams.

Finally, we coordinated a conference for VBA and VHA on “Improv-
ing the C&P Exam Process Together.”

CPEP is collaborating with the VHA Office of Information and the
VBA C&P Service and Office of Field Operations to computerize all
57 disability worksheets in order to eliminate errors of omission via
structured data entry. As of April 2005, an initial version of each of
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the templates have been installed at all exam facilities.

Finally, VHA leadership has set higher goals for the quality of ex-
ams by establishing a performance target in the Network Directors’
performance plans. For Fiscal Year 2004 and 2005, the performance
measure targets were 64 percent of exams being of “A” quality to be
fully successful and 75 percent to be exceptional. In 2006, the pro-
posed targets have been increased to 83 percent and 86 percent.

In support of leadership’s decision to establish performance tar-
gets, CPEP developed routine monthly reports on the quality of C&P
exams utilizing the same structured quality review process that was
developed for baseline review.

This information has helped the VISNs and examining sites by pro-
viding immediate feedback on performance. This information is used
by the sites to identify specific areas needing improvement.

The efforts I have just outlined have led to dramatic improvements
in the quality of C&P exams. Improvements of VHA C&P exam qual-
ity have increased over the last two years. Since CPEP began month-
ly monitoring in October of 2003, the national average performance
measure score has improved. The national average percentage of “A”
quality exams for all VISNs was at 80 percent in June of 2005, an
increase of 32 percent.

The positive results noted in this testimony come as the result of
a concerted effort at all levels of VA, including clinicians in the field,
the CPEP staff, and VHA and VBA leadership. Much has been ac-
complished and additional gains can be achieved. We look forward to
the opportunity to face these challenges.

Mzr. Chairman, this concludes my statement. I am now available
to answer any questions that you or other members of the Committee
may have. Thank you.

MRr. MiLLER. Thank you, Dr. Brown.

[The statement of Dr. Brown appears on p. 86]

MR. MILLER. Mr. Aument, we will go to you and then we will ask
questions.

STATEMENT OF RONALD R. AUMENT

MRr. AuMENT. Mr. Chairman, members of the Subcommittee, thank
you for the opportunity to review with you the issue of variance of VA
disability compensation claims decisions.

I am pleased to be accompanied by Ms. Renee Szybala, Director of
VA’s Compensation and Pension Service.

In October 2001, the Secretary’s Claims Processing Task Force
delivered its report containing 34 recommendations to improve VA
claims processing.

The Task Force, which was chaired by Admiral Cooper, found that
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the most significant issue to be addressed was the need for greater
accountability and consistency in our benefit delivery operations.

Over the last three and a half years during Admiral Cooper’s ten-
ure as Under Secretary for Benefits, the Veterans’ Benefits Adminis-
tration has worked hard to address this need.

Through the implementation of the Task Force recommendations,
VBA has achieved major improvements in the delivery of benefits,
including the quality of our benefits decisions, and we have laid the
basic groundwork that will continue to bring more consistency in our
decisions.

We have made all regional offices consistent in organizational
structure and work processes. Specialized teams were established
to reduce the number of tasks performed by decision makers and to
incorporate a triage approach to incoming claims.

We are also consolidating processes in certain types of claims to
provide better and more consistent decisions. We have established
an aggressive and comprehensive program of quality assurance and
oversight to assess compliance with VA policy and procedures and
assure consistent application. Included are regular oversight reviews
by Headquarters’ staff.

Training is also key to improving decision quality and consistency.
New hires receive comprehensive training through a national cen-
tralized program. Standardized computer-based tools have been de-
veloped for training decision-makers and training letters and satel-
lite broadcasts on the proper approach to rating complex issues have
been provided to all field stations.

Over the past year, new articles, particularly those of the “Knight-
Ridder News Service” and the “Chicago Sun Times,” highlighted the
existence of variations in the amount of annual compensation paid
to veterans by state. As a result, the IG was asked to review this
issue.

The IG did not identify a single causative factor to explain the vari-
ance in the amount of compensation paid among the different states.
Rather, the IG found a number of factors, including demographic fac-
tors, that directly contribute to compensation variances.

The IG also identified PTSD, its prevalence and its evaluation,
including the grant of individual unemployability ratings based on
PTSD, as a major contributor to variability in compensation.

The IG found insufficient evidence to support the grant of service
connection for PTSD in some cases; thus, VA’s decision to award ben-
efits was premature.

Where VA had not fully developed the cases and verified the stress-
ors as required, the IG was not able to validate entitlement to the
service-connection awards.

VBA has agreed, because of the strong recommendation of the IG,
to conduct a review of PTSD claims in which the veteran was award-
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ed a 100 percent disability rating or IU rating in the past five years.
In that review, we expect that the majority of the claims will be found
sufficient and will not require further development.

We acknowledge and are concerned that there are variances across
the system with respect to average annual benefit payments. We do
not, however, agree that average annual payments should be the sin-
gular measure by which we judge consistency. Measurement of con-
sistency is complex and cannot be discerned based upon a single mea-
sure of state-by-state comparisons of average disability payments.

We will continue our efforts to better understand this complex and
difficult issue and to identify and reduce inappropriate variability
in our decisions. Our objective is to ensure that all regional offices
are generating consistently accurate decisions that provide the maxi-
mum benefits to which veterans are entitled.

We believe that veterans should get the same treatment and same
result based upon the same set of facts regardless of the state in
which they reside or the regional office that decides the claim. Our
efforts are directed to that end.

Mr. Chairman, this concludes my testimony. I respectfully request
that my complete written statement be included in the record. I
greatly appreciate being here today and look forward to answering
your questions.

MRr. MiLLER. Thank you, sir. Without objection, both of your state-
ments will be placed in the record in full as well.

[The statement of Mr. Aument appears on p. 91]

MR. MILLER. Dr. Brown, we will go back to you. You had said that
during the IG’s review that a majority of the raters, I think, that were
surveyed were unfamiliar with CPEP’s template being used.

What efforts are being done now to provide outreach to the regional
offices to make sure that they are familiar with the templates?

Dr. BrRowN. The first thing that we are doing is we now have the
templates rolled out. And, of course, they had not seen it because at
that time, we were just finishing getting the product into the field for
the first version. So it does not come as a terrible surprise that they
had not seen the cases come by that were done using the templates.

We also now have a group, the OFO, reviewing the template for-
mats so that they also become more familiar and give us more feed-
back on how they want it structured.

It really is an issue of they did not see it because it was just getting
out there.

MRr. MiLLER. What is OFO, please?

Dr. BRowN. I am sorry. It is the Office of Field Operations within
VBA.

MRr. MiLLER. But still my question is, what now is being done to
ensure that they are familiar with the template?
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Dr. BrowN. We are working on the VHA side to increase use and
use 1s increasing. We are now up to about ten percent. We do not
have specific educational effort within VBA to see the reports that
come out from the templates.

We are working with the VHA. We have a Clinical Advisory Board
that is helping us get the word out about the templates as well as
providing us with feedback to make them better..

MR. MiLLER. Thank you.

Ms. Berkley.

Ms. BErkLEY. Is there a requirement that the doctors use the tem-
plates? They are being provided, but is there a requirement that the
doctors actually use them?

Dr. BRowN. There is no national mandate to do that. My under-
standing is that in a couple of medical centers, that has gone for-
ward.

Ms. BErrLEY. In your experience, do medical examinations which
follow a recommended format show more consistency than examina-
tions that do not?

Dr. BrowN. All of our examinations should be following the recom-
mended format.

Ms. BERKLEY. So there is a written format that the doctors use --

Dr. BrowN. Yes.

Ms. BERKLEY. -- in evaluating patients?

Dr. BrowN. Yeah. Now the C&P Service maintains something
called worksheets which are one- to three-page textual descriptions
of what is expected of the doctors.

Ms. BErgLEY. And how long do evaluators usually spend with
PTSD, possible PTSD patients?

Dr. BRowN. I do not have any data on what that would really be
around the country.

Ms. BErRrLEY. But there is no consistency with that? It could be 20
minutes? It could be two hours? There is no --

Dr. BrowN. Again, I really do not have any data to say one way or
the other. I would be surprised if it were 20 minutes. But, again, no
data.

Ms. BErgLEY. Well, from what I understand, best practices say that
there should be a minimum of three to four hours before any deter-
mination is made.

Between November of 2004 and March of 2005, the Board of Veter-
ans’ Appeals remanded almost 10,000 claims for problems involving
medical examinations.

Have you looked into any correlation between VISNs in which you
found poor quality examinations and regional offices with large num-
bers of medical examination remands? And I say that with Las Vegas
being part of VISN 22 that has the fourth highest remand rate.

Dr. BRown. No. We have not looked into a correlation between the
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matrix of exam quality and remand rate.

And one important thing to keep in mind 1s that by the time it gets
to remand, that would have taken a pretty long time. So it could be a
couple of years. So we better have process measures that are a little
bit more actionable.

Also it is a filtered group that gets to remanded exams. And, you
know, there are folks who appeal. It has gone through a number of
filters by that time too. So I think there are more direct ways to ap-
proach it.

Ms. BERKLEY. Mr. Aument, if I may ask you. It is my understand-
ing that neither a disagreement as to the sufficiency of the evidence
nor a change in diagnosis are adequate to support a determination of
CUE.

What legal authority does the VA have for requesting additional
information from veterans whose claims for service connection have
been finally decided?

Mr. AuMENT. Congresswoman Berkley, before we even began plan-
ning for any sort of a review, one of the first steps we had taken was
to seek guidance from our general counsel as to the legal authority for
undertaking that type of review.

The primary focus of this review is going to be looking at whether
or not the evidence was sufficient, whether or not the required docu-
mentation was in place.

The General Counsel informed us again that if we exhausted all ef-
forts to make sure that documentation was available that could verify
the stressor, then that could constitute a finding of clear and unmis-
takable error.

I would defer right now saying I am not the attorney on this issue,
but we did seek and obtain guidance from general counsel.

Ms. BErxLEY. If they are not supposed to reopen cases that the Sec-
retary has adjudicated final and there are four exceptions and none
of these reasons fall into the exceptions, I realize you are not the legal
authority --

MRr. AuMmENT. Right.

Ms. BERKLEY. -- but I am having trouble finding the legal authority
to force veterans to provide this information.

MR. AuMmENT. I think we just recently brought to the Committee the
legal opinion that we obtained from general counsel on this. I might
turn to my colleague, Ms. Szybala, to amplify that somewhat, but
indeed they have given us an opinion citing a legal authority.

Ms. BERKLEY. One final question. Are you aware of any assessment
made by the VA as to the risk of increased suicides as a result of the
current and proposed review?

MRgr. AUMENT. I am aware of no such assessment, no.

The event that we have just discussed today in New Mexico cer-
tainly was tragic. And I know my heart goes out to the veteran’s
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family and friends on this. But, again, this veteran, as Mr. Garcia
mentioned, was not, in fact, contacted by us.

The one thing that I think this has brought to our attention is that
before we would undertake any larger review, we probably need to
do a better job of outreach to individuals, informing them of the facts
and what the review consists of, who would be subjected to review,
and what it would mean to individuals.

I am afraid much of the information that has gone out to date has
been a combination of fact and opinion. And at the same time, we
realize we need to do a better job.

We have recently had conversations with the Veterans’ Health Ad-
ministration, including the leadership of the Vet Center Program.
And I think that before undertaking any further review, we would
try to put the information out that would help assuage any concerns
that veterans might have.

Ms. BErRKLEY. I appreciate your sensitivity to this because I think
it is a potential --

MR. AUMENT. Yes.

Ms. BERKLEY. -- tragic problem. And I would hope that they would
stop at 2,100 and move forward and not condemn our veterans to any
more stress than they have already had. Thank you.

MRr. MiLLER. Mr. Udall, any other questions?

MR. UpaLL. Thank you, Mr. Chairman.

Mr. Aument, it appears that in your review of these cases that you
have come up with this figure 90 percent have an adequate stressor
and then the IG has come up with 75 percent had an adequate stressor
in the file, which is a significant variance or significant discrepancy.

How do you explain this discrepancy? Do you think the IG is just
flat wrong or --

MRg. AumenT. Well, Congressman, we have not really completed
our review. When we did our first cut, looking at the 2,100 cases that
the Inspector General had reviewed, we pretty much substantiated
the Inspector General’s findings by looking strictly at the ratings.
And we found that roughly 25 percent of the cases we looked at had
stressor deficiencies.

Since going back to the individual regional offices for the next steps
and further development, we have eliminated a number of those cas-
es from further review for a number of reasons.

For example, we have found in roughly 20 to 25 percent of the cas-
es that the Inspector General looked at, the ratings were protected,
which means that the time period between today and the day in which
they received their determination of service connection was of suffi-
cient duration that this case was no longer subject to any review.

So those cases were immediately closed.

We found in a number of other cases that the file itself contained

missing evidence, but it was just not reflected in the rating decision.
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So that particular group of cases was closed.

It is my guess that we are going to find something closer to the 90
percent figure that we have spoken of, but we are not there yet be-
cause the review has not yet been completed.

MR. UparL. And do you plan to review all 72,000 cases?

MRr. AumeENT. Well, as it stands right now, we are acting in accor-
dance with the Inspector General’s very strong recommendations.

The IG brought to our attention failure on the part of the Veterans’
Benefits Administration to adequately support these cases where we
have already made grants of service connection.

As administrators of this particular program, and in the interest of
the program integrity, we need to move forward until somebody tells
us to stop.

MR. UparL. When would that be?

Mg. AuMmENnT. Well, I understand that the Congress is looking at
it very closely, number one. And I think we have already heard the
Inspector General today suggest that they would revisit that decision
if, after completion of our review of the 2,100 cases, they believe that
would change their recommendation.

MR. UpaLL. And you are right about the Congress moving forward.
There is a provision in one of the bills in the Senate prohibiting you
from moving forward.

I would hope that the administration would step out in this situa-
tion and say we have reviewed the 2,100. That is enough. Let us stop
the review and let us deal with the future situation.

So you did not answer the question. Do you have the authority to
say I am only going to look at the 2,100 or does it go up to the next
level?

MR. AuMENT. I believe that would be a decision that would be made
collectively by the leadership of VA. Sitting at this table today, I do
not have the authority to say that we are going to stop that review.

MR. UpaLL. This is just my personal view. I would just urge you to
take a very hard look at what you have seen today and what you have
done in the review of the 2,100.

You realize you are dealing with a very, very sensitive situation.
These veterans and the other ones that are not included in the 2,100,
all of them at this point, I think, have been alerted and they are un-
der extreme psychological stress anyway.

So I think it is the right thing to do to terminate it with the 2,100
and then move forward with new procedures if you believe that is
warranted based on the 2,100, but to not subject these veterans to
that. So I hope you take that message back.

In light of this sensitive situation, when you decided to go out and
have these regional offices ask veterans to document their stressors
and to step forward, did you consult psychiatrists, psychologists, peo-
ple within your agency about how to properly do this and how to do
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it in a way that would lessen the impact on not only those veterans
personally but the other veterans that are being swept in here, the
72,0007

MRr. AuMENT. I do not believe that we did perceive the widespread
breadth of interest that you have just described, Congressman.

Let me say again with respect to the Albuquerque regional of-
fice, acting in very good faith, I believe they got ahead of the pro-
gram somewhat and wrote letters on their own prior to being given
complete guidance that later followed from our Compensation and
Pension Service. We believe that the communications, the letters,
formats, etc. that were provided by C&P Service are much more sen-
sitized to these types of concerns.

So I think that there were a number of letters that came out of the
Albuquerque office that probably unduly alarmed the veterans upon
their receipt.

And, as part of the learning process, learning as we go, I believe,
is one of the reasons why we are undertaking this 2,100 case review
before moving on to any larger group.

MRg. UpaLL. Thank you.

And thank you, Mr. Chairman.

MRr. MiLLER. Thank you very much for everybody’s testimony to-
day.

I would like to enter into the record a memo from General Counsel
022 to the Under Secretary for Benefits, subject: Review of Awards
of Total Disability Rating for PTSD.

[The attachment appears on p. 153]

MR. MiLLER. There is no doubt that we all play a large role in assur-
ing the claims adjudication process from beginning to end serves our
core constituency with accurate rating decisions.

This Subcommittee expects to see VBA and VHA work very closely
together because we often hear the term “one VA.” But sometimes
when we get out in the field, that is not exactly what is taking place.

We owe it to the sick, to the disabled veterans to not just provide
them with a check, but rather we must make certain the VBA works
with VHA to treat the veteran so he or she may live their life to their
fullest potential.

I have concerns not about the quality of staff of VBA’s regional of-
fices, but they may not have the resources and the training necessary
to achieve the mission that they have been tasked with. We will ex-
plore this more fully at next week’s Subcommittee hearing.

Without objection, the statements from the following organizations
will be entered into the record: The American Legion; the Disabled
American Veterans; Paralyzed Veterans of America; and Veterans of
Foreign Wars.

[The statement from the American Legion appears on p. 101]
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[The statement from the Disabled American Veterans appears on

p. 112]
[The statement of the Paralyzed Veterans of America appears on

p. 122]
[The statement of the Veterans of Foreign Wars of the United

States appears on p. 132]

MRr. MiLLER. And with nothing further, this hearing is now ad-

journed.
[Whereupon, at 1:50 p.m., the Subcommittee was adjourned.]



APPENDIX

Honorable Jeb Bradley
Opening Statement

Oversight hearing on the variances in disability compensation claims decisions made by
VA Regional Offices; the Post Traumatic Stress Disorder claims review; and United
States Court of Appeals for the Federal Circuit decision Allen v. Principi

October 20, 2005

Good morning. The hearing will come to order.
Chairman Miller will be here shortly.

Today we are receiving testimony on several issues: (1) variances in claims decisions
throughout the Veterans Benefits Administration’s (VBA) regional offices; (2) the
ongoing review of certain Post Traumatic Stress Disorder claims; and (3) a 2001 U.S.
Court of Federal Appeals decision, Aflen v. Principi, which clarified that VA may pay
compensation for an alcohol or drug abuse condition when it is secondary to a primary
service-connected condition such as, in Mr. Allen’s case, PTSD.

in late 2004, the Chicago Sun Times ran a series of articles focused on the
compensation rates of {llinois veterans. As a result, then Secretary Principi asked the
VA Inspector General (IG) to conduct a review of compensation payments; the 1G
reported its findings in May 2005.

The |G cited several factors to account for variances in annual disability compensation
payments — some which VA has no control over and others in which VA has some
control. —

During the IG’s review of 2,100 PTSD claims, it was found that while the total number of
veterans receiving disability compensation between 1999 and 2004 grew by a littie more
than 12 percent, PTSD claims increased by more than 80 percent. Likewise, PTSD
compensation payments increased almost 149 percent, while compensation for all other
disabilities increased by only 41.7 percent. It concerns me that the IG determined that
VBA procedures were not always followed in processing PTSD claims, resulting in error
rates ranging from 11 percent to 41 percent.

Due to the nature of certain disabilities, the adjudication of a claim requires the use of
judgment; therefore, inherently there will be variations in outcomes. | would expect,
however, that VA can mitigate and control for variances in decisions by ensuring that
regional offices follow standardized adjudication policies and by developing methods for
insuring consistency. | look forward to the testimony of Ms. Bascetta, the GAO witness,
and Dr. Brown, of the Compensation and Pension Exam Project, in this regard.

(44)
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Following an IG recommendation, VBA is currently examining the 2,100 PTSD claims
that the IG reviewed, and | understand there is some concern within the veterans’
community that this review may be adding to the veterans’ stresses.

At a briefing for House and Senate committee staff earlier this month, Admiral Cooper,
Under Secretary for Benefits, gave every assurance that benefits will be fully paid until a
final decision is rendered — a veteran will not lose appeai rights — and that if a grant is
overturned, the veteran will not have to repay past benefits. To date, the majority of the
original 2,100 cases under review have been successfully closed without a need for
further action; the initial grant was correct. It is my hope that VBA, in conjunction with
the Veterans Health Administration, will educate veterans on the process as necessary.

1 think it's important not to overlook the fact that this review will also help VBA identify
weaknesses and improve the quality of the claims adjudication process.

| look forward to hearing from the witnesses.
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Statement of Congresswoman Shelley Berkley
Subcommittee Hearing on Disability Compensation Claims Decisions Made
by VA Regional Offices
October 20, 2005

First, I would like to thank Chairman Miller for holding this hearing. It is
critically important that we explore this issue from the perspective of severely
disabled veterans who are being put at risk by the possibly illegal Review of Post-
traumatic Stress Disorder claims.

This review and the Inspector General’s claim that billions of dollars can be
saved by terminating benefits to severely disabled veterans places the health and
lives of untold veterans and their families at risk.

While the Bush Administration purports to seek only to “improve
compensation and pension claims processing,” VBA has been thrust upon a course
which may well lead to increased suicides, homicides and violent behavior by
veterans whose PTSD symptoms are so severe that they are unable to work.

Mental health professionals, treating psychiatrists, as well as veterans’
advocates tell us that this review which is already forcing some veterans to revisit
their traumatic experiences and increase their psychiatric symptoms is “madness.”

As Secretary Garcia states in his written testimony, an attack on one veteran
“is an attack on all of them.” Even veterans who are unlikely to have benefits
terminated are feeling under attack by a report which appears to recommend
cutting severely mentally ill veterans from VA’s compensation rolls. How many
veteran suicides will it take to reverse course?

While many of our Nation’s veterans with severe PTSD fear the loss of their
disability benefits and their VA health care, I fear the loss of their lives.

I agree with PVA’s testimony that the review which is underway may well
be illegal. A court may ultimately find that it is so. Such a finding would be cold
comfort to families who have lost a spouse, father, grandfather or child to suicide
as the result of the stress this proposed review is placing upon severely disabled
veterans.

Does VBA really believe that it can meet the stringent requirements for
“clear and unmistakable error” in the decisions of veterans whose claims are being
reviewed?
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Does the IG have any evidence to support the suggestion that all of the
claims which reportedly lacked adequate stressor verification could be terminated
under existing statutes?

How can any review which ignored and continues to ignore the thousands of
veterans who have had PTSD claims denied with little or no attempt to adequately
develop their claims be viewed with any credibility in the veterans’ community? «

The GAO recently found that many veterans’ claims were rated without
adequate medical examinations which may have entitled them to a higher rating
and benefit. Will VA be contacting those veterans and scheduling a new medical
examination?

Are we jeopardizing the lives and health of America’s severely disabled
veterans so that the bureaucracy will have a complete paper file?

Does not the government have a moral and ethical responsibility to mitigate
the danger to the lives and health of veterans occasioned by this review?

I hope that the witnesses will be able to answer my questions. Again, thank
you for being here today and I look forward to your testimony.
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Congresswornan Brown-Waite Opening Statement

Subcommittee on Disability Assistance and Memorial Affairs:

October 20, 2005/ 10:30 AM/ 340 Cannon

Aaron Gilbride

I would like to thank Chairman Miller for holding this

hearing today.

He brings attention to a significant problem for our nation’s
veterans- the woefully inadequate system for determining
VA disability claims. :

As we all know, the current system is plagued by problems.

This includes the lack of uniform and effective standards
for veterans’ advocates, geographically inconsistent claims
decisions, and a lengthy appeals process.

These problems hurt our veterans, and in some cases,
prevent them from ever seeing a dime of the money we
promised.

My district is home to nearly 107,000 veterans- the highest
in the nation.

I have become quite familiar with the mounting frustration
these veterans feel when dealing with the extensive
bureaucracy within the VA.

My constituents have brought to my attention countless
instances of inefficiency, ineptitude, and unfairness.
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For example, a veteran applying for disability
compensation in Florida might receive a different benefit
than someone in Nebraska or California for the same
condition; due to differences in the manner each
jurisdiction diagnoses a disability.

It is essential that we maintain our promises to our nation’s
veterans.

These brave men and women have made substantial
sacrifices to ensure that we can all enjoy our freedom.

These individuals answered the call in our time of need; it
is only fitting that we take care of them in theirs.

I look forward to hearing from today’s witnesses.
It is my sincere hope that their testimony will shed light on

these problems and assist us in improving the manner in
which our veterans receive their disability compensation.
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Hearing Statement of the Honorable Lane Evans
October }972005
20

I requested a review of VA practices which have resulted in low benefits for
service-disabled veterans in Hlinois.

I certainly did not expect the lop-sided IG review we received.

My staff reviewed PTSD claims in Chicago. These are some of the veterans
whose claims were denied.

» A World War I veteran with a Combat Infantry Badge. ‘

» A Vietnam veteran who participated in the 1969 Tet Counter-
offensive.

» A peacetime veteran who witnessed the extremely traumatic
death of a coworker.

» An Iraq veteran with PTSD noted on a compensation and
pension examination.

The IG review completely ignored such claims.

The IG’s recommendation fails to take into account the devastating impact
his allegations of fraud are having upon the lives of these veterans.

I hope that today’s hearing will lead to the end of VA’s illegal and
destructive action against veterans with severe PTSD.

The veterans’ advocates are right.
We must stop this process before any more veterans take or lose their lives.

Mr. Chairman, I ask that a letter Ranking Member Akaka and I sent to
Secretary Nicholson concerning this matter be included in the record.

I thank all of the witness and look forward
to your testimony.
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STATEMENT OF
JON A. WOODITCH
ACTING INSPECTOR GENERAL
DEPARTMENT OF VETERANS AFFAIRS
BEFORE THE
UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON VETERANS’ AFFAIRS
SUBCOMMITTEE ON DISABILITY ASSISTANCE AND MEMORIAL AFFAIRS
HEARING ON VARIANCES IN DISABILITY COMPENSATION CLAIMS DECISIONS

OCTOBER 20, 2005

Mr. Chairman and other distinguished members of the Subcommittee, I am pleased to be here
today to address the May 2005 Department of Veterans Affairs (VA), Office of Inspector
General (OIG) report, Review of State Variances in VA Disability Compensation Payments. Last
December, the VA Secretary asked the Inspector General to conduct this review, His request
was in response to a letter which he received from several concerned Members of Congress.

EXECUTIVE SUMMARY

Variances in average annual disability compensation payments by state have existed for decades.
The factors that influence these payments are complex and intertwined. Our review concluded
that some variance in average annual disability compensation payments by state is to be
expected. For every state to have similar average payments, every factor that affects payments
would have to be virtually similar. This is not the case.

Compensation payments by state are affected by veteran demographics and benefit rating
decisions. Underlying factors, such as — medical examination reports that do not consistently
provide sufficient data for rating purposes, incomplete case development, a rating schedule that
is subject to differing interpretations, and other factors — can also impact average annual
disability compensation payments by state.

Demographic factors — such as the percentage of veterans whose claims are represented by
veterans service organizations, rank, military retiree population, and the numbers of dependents
~ not only vary by state, but are generally beyond VA influence. On the other hand, factors such
as disability compensation rating decisions over which VA has direct influence also impact
average disability compensation payments.

Our analysis of rating decisions shows that for disabilities that can be independently validated
based on physical measurements, such as amputations, the assigned degrees of disability are
consistent nationwide. However, other disabilities are inherently more susceptible to variations
in rating determinations. For example, conditions involving mental disorders, such as post-
traumatic stress disorder (PTSD), where much of the information needed to make a rating
decision is not physically apparent and, as such, much more difficult to document, are more
susceptible to interpretation and judgment. This subjectivity leads to inconsistency in rating
decisions which, in turn, contributes to variances in average annual disability compensations
payments by state.
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BACKGROUND

For fiscal year (FY) 2004, approximately 2.5 million veterans in the 50 states received disability
compensation benefits totaling $20.9 billion. These benefits reflect claims decisions made
during the past 60 plus years by VA employees located at 57 regional offices nationwide. As of
the end of FY 2004, the natjonal average annual payment per veteran was $8,378. Average
annual payments by state ranged from a low of $6,961 in Illinois to a high of $12,004 in New
Mexico. Essentially this means that, on average, veterans in New Mexico receive $5,043 more
per year than veterans in Illinois. For analysis purposes, we extracted 6 years of data (FY 1999
through FY 2004) from VBA information systems. We grouped the highest six average payment
states and the Jowest six average payment states, which we referred to as the “high cluster” and
the “low cluster.”

Recognizing that some variance in average annual compensation payments by state is expected,
we conducted our review to determine why the variance exist and whether there is cause for
concern. Our review included:

An examination of demographic and claims processing factors

A review of 2,100 claims folders

A survey of 1,992 Veterans Benefits Administration (VBA) rating specialists and
decision review officers

A review of the quality of disability medical examinations

A review of the VBA Statistical Technical Accuracy Review (STAR) program
Impact of legislated pay increases

A review of past studies and reports completed during the past 50 years that
addressed issues relevant to the viability of a rating schedule created in 1945

e & & o

Our report identified a number of factors that influence the variance in disability compensation
payments. Two key reasons highlighted in the report are demographic and claims processing
factors and rating decisions.

DEMOGRAPHIC AND CLAIMS PROCESSING FACTORS

We analyzed various demographic and claims processing factors to determine which factors
impact the variance in average annual payments. Demographic factors are variables that are
beyond VA control. The following demographic factors influence the variance in state average
annual disability compensation payments.

¢ Representation — Veterans whose claims are represented by veterans’ service
organizations receive, on average, $6,225 more per year than those without
representation. The high cluster of states shows an average representation of about 70
percent, while the low cluster averages 55 percent.
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o Enlisted versus Officer — Data indicates that enlisted veterans receive $1,775 more per
year than veterans who served as officers. The high cluster shows an average of 63
percent enlisted personnel receiving benefits compared to 44 percent for the low cluster.

» Retirees versus Non-Retirees ~ Data indicates that military retirees receive $1,438 more
per year than non-military retired claimants. The high cluster averages 28 percent retired
military veterans receiving compensation benefits compared to the low cluster, which
averages 17 percent.

» Participation of Veterans Receiving Benefits - Data indicates a correlation between the
state ranking and the percentage of veterans who reside in a state and who receive
disability compensation from VA. For example, the high cluster shows an average of 12
percent of the veterans in those states receiving VA benefits compared to only 8 percent
in the low cluster.

One explanation for this is the rate at which veterans submit new disability claims.
Essentially fewer veterans file for benefits in the low cluster of states. For example, the
rate of new claims for the high cluster was 103 claims per 1,000 veterans in the state,
compared to only 44 claims per 1,000 veterans in the low cluster.

« Period of Service — Vietnam veterans receive, on average nationwide, $2,328 more in
annual compensation payments than veterans in the next highest period of service; and
there is a correlation between the percentage of recipients who are Vietnam veterans and
the state rankings. For the high cluster, 39 percent of the veterans receiving
compensation are Vietnam veterans, compared to 34 percent in the low cluster.

The impact of period of service on the variance is more definitive when analyzing the
mix of different periods of service. For example, states with a high percentage of
Vietnam veterans and a low percentage of World War II veterans will have higher
average annual compensation payments.

¢ Dependents ~ Nationally, veterans with dependents receive more per year than veterans
without dependents. The percentage of veterans with dependents in the high cluster
averaged 44 percent compared to 30 percent in the low cluster.

Brokered claims, transferred cases, and grant and denial rates are claims processing factors that
might impact average annual disability compensation payments by state, but VA did not collect
and report this information, Brokered claims are cases that are transferred to other states for
adjudication due to workload demands. In FY 2004, 13.3 percent, or more than 91,000 cases,
were brokered to other states. Transferred cases involve cases originally adjudicated in one state
and later transferred and paid out in another state. The concern here, as with brokered cases,
raises the issue that average annual disability awards by a particular state can be influenced by
rating decisions made in other states. The other factor that might impact the variance would be
grant and denial rates for compensation claims. Although VBA published grant rates for a
period of years through FY 2002, it discontinued the practice because the data was determined to
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be incomplete and misleading. Since this data is no longer collected, we were unable to
determine the impact these rates had on the variance, if any.

Our concern over the lack of information is consistent with the November 2004 Government
Accountability Office report, VA Needs Plan for Assessing Consistency of Decisions, which
reported that VA does not systematically assess decision-making consistency among the 57
regional offices because data collected by VA does not provide a reliable basis for identifying
indications of inconsistencies.

Our review of demographic factors helped to explain that some variance in average annual
compensation payments by state is to be expected. To determine whether the magnitude of the
variance was acceptable or problematic, we performed an analysis of ratings data nationwide.

DISABILITY COMPENSATION RATINGS

Our analysis of ratings data shows that some disabilities are inherently more susceptible to
variations in ratings decisions. This is attributed to a combination of factors, including a rating
schedule that is based on a 60-year-old model and some diagnostic conditions that lend
themselves to more subjective decision making.

As discussed in our report, the VA disability rating program is based on a 1945 model that does
not reflect modern concepts of disability. Over the past 5 decades various commissions and
studies have repeatedly reported concerns about whether the rating schedule and its governing
concepts of average impairment adequately reflects medical and technological advancements,
changes in workplace opportunities, and earning capacity for disabled veterans.

Although some updates to the rating schedule have occurred, proponents for improving the
accuracy and consistency of ratings advocate that a major restructuring of the rating schedule is
long overdue. This is evidenced by the fact that even updated sections of the rating schedule
continue to result in inconsistent ratings for veterans with the same diagnosis, because rating
criteria remains imprecise and confusing. For example, the rating schedule for a sciatic nerve
condition causing paralysis of the foot has the following five possible ratings:

10% - Mild

20% - Moderate

40% - Moderately Severe

60% - Marked Muscular Atrophy
80% - Completely Disabling

. & & 00

Our concern is that the rating schedule does not define the first three levels, so when a rating
specialist gets a medical examination pertaining to this condition, they must interpret it and try to
align it with one of the rating levels. This results in inconsistent ratings for the same condition
because what one rater will interpret as a mild condition, another may interpret as a moderately
severe condition. Our survey of rating specialists and decision review officers resulted in 52
percent responding that they could support two or more different ratings for the same medical
condition.
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For disabilities that can be independently validated based on physical measurements, the
assigned degrees of disability were consistent. Our review of data for 276,000 veteran claims
with Musculoskeletal and Auditory disabilities, such as above-the-knee or below-the-knee
amputations, tinnitus, and total deafness, found that veterans received consistent ratings
nationwide.

However, the rating schedule criteria for other body systems, such as mental disorders, were
more susceptible to interpretation and judgment. We selected the mental disorder system for
further analysis because it had the highest overall nationwide rating average of 58 percent, and it
included PTSD, which is the fastest growing disability condition.

From FYs 1999 to 2004, the number and percentage of PTSD cases increased significantly. ‘
While the total number of all veterans receiving disability compensation grew by only 12
percent, the number of PTSD cases grew by 80 percent - from 120,000 cases in 1999 to over
215,000 cases in 2004. During the same period, PTSD benefits payments increased 149 percent
from $1.7 billion to $4.3 billion, while compensation for all other disability categories only
increased by 42 percent. While veterans being compensated for PTSD represented only 9
percent of all compensation recipients, they received 21 percent of all payments. Also, the
number of 100 percent ratings for PTSD increased from 34,568 in FY 1999 to 102,177 in FY
2004, for a 195.6 percent increase.

Data shows that differences in the number of 100 percent rated PTSD cases approved by state
accounts for 34 percent of the variance. Basically, this means that $1,720 of the $5,043 variance
is attributed to these ratings. The driver is not the amount of the awards but the variance in the
number and percentage of veterans with 100 percent PTSD ratings in each state. States with
higher average annual disability benefit payments have higher percentages of 100 percent PTSD
ratings. For example, New Mexico has the highest payment average of $12,004, and 12.6
percent of its veterans are rated 100 percent for PTSD. Illinois has the lowest average payment
of $6,961 and only 2.8 percent of its compensation recipients are rated 100 percent.

PTSD CASE REVIEW

To understand why this variance may be occurring, we reviewed 2,100 PTSD cases at seven
VBA regional offices and found required procedures for documenting rating decisions were not
consistently followed, and that raters approached stressor verification requirements differently
from state to state. In 527 (25 percent) of the 2,100 cases reviewed, we found inconsistencies in
the methods raters used to develop and verify veteran-reported evidence about the claimed
service-related stressor event before granting compensation benefits. The error rate ranged from
a low of 11 percent in Oregon to a high of 40.7 percent in Maine. The bottom line is that there
was no documentation in the 527 case files to support the claim that the PTSD was caused by an
event related to military service.

The 25 percent error rate is not an indicator of fraud. It reflects noncompliance with VBA rules
and regulations concemning required documentation to justify and support rating decisions.
These documentation requirements are essentially internal controls designed to ensure veterans
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receive everything they are entitled to under the law, and to serve as a basis for declining claims
when the required documentation does not exist.

To demonstrate the potential consequence of not obtaining or developing adequate evidence to
support a PTSD claim, the 25 percent error rate equates to questionable compensation payments
totaling $860.2 million in FY 2004. Over the lifetimes of these claims, the questionable
payments would be an estimated $19.8 billion if all 25 percent were found to be unsupported. It
is important to note that we recommended that VBA do a 100 percent review of all PTSD cases
rated 100 percent in order to identify specific claims that were not supported with the required
documentation and to rework those cases accordingly. VBA concurred with this
recommendation and agreed to review approximately 72,000 100 percent rated PTSD cases
approved between FY 1999 to 2004,

Our intent in reviewing the 72,000 cases is to have VA identify instances where the
documentation requirements were not complied with, and to work with the veterans and their
representatives to identify and obtain the required supporting evidence. In those cases where it is
determined that the claimant is not entitled to receive disability compensation, we believe that
appropriate due process action should be initiated to resolve the matter.

We also determined that veterans sought less mental health treatment after their ratings were
increased to 100 percent. Of 92 PTSD cases reviewed, we found that 39 percent had a 50
percent or greater decline in mental health visits after obtaining a 100 percent status. The
average decline in visits was 82 percent, with some veterans receiving no mental health
treatment at VA facilities they were routinely visiting prior to receiving the 100 percent rating.
While mental health visits declined, some of these veterans continued to receive all other
medical care at the VA. This situation raises several important questions. Are veterans
receiving the mental health care they need? How effective is VA’s diagnosis and treatment for
PTSD? Does the compensation program serve as an incentive to some veterans to exaggerate
PTSD symptoms for the monetary benefits? We believe VBA should look at this issue in its
review of all 100 percent PTSD ratings.

OTHER ISSUES
As part of our review, we issued a questionnaire to 1,992 VBA rating specialists and decision
review officers to gain their perspective on training and other issues that affect the rating of

disability claims; 1,349 responded, 45 percent of the respondents are veterans, and 59 percent
have service-connected disabilities. Results included:

« Sixty-five percent reported insufficient staff to ensure timely and quality service.

» Fifty-two percent responded they could support two or more different ratings for the
same medical condition.

+ Forty-one percent estimated that 30 percent or more of the claims were not ready to rate
when presented for rating.
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o Twenty percent estimated that more than 10 percent were actually rated without all the
needed information.

Another factor impacting the consistency of ratings is insufficient medical examination reports.
Our review determined that medical disability examination reports do not consistently provide
the specific information needed for rating purposes. Based on our questionnaire of 1,992 rating
specialists and decision review officers, 32 percent of the respondents estimated that 20 percent
or more of the medical examination reports provided for rating purposes were incomplete and
should have been returned. To overcome this problem, the VA Compensation and Pension
Examination Program is developing automated medical examination templates to provide a
means for structured data entry of all information needed for rating decision purposes. However,
at the time of our review, very few raters were familiar with the examination report templates.

We assessed the effectiveness of the STAR program in identifying and reducing processing
errors in rating decisions. STAR managers said that for many disabilities the rating schedule is
subjective and ratings assigned by different raters could vary and still be considered correct.
They also said that they do not identify or analyze rating inconsistencies among raters or states,
Nor did the STAR program detect the evidence development weaknesses identified in our review
of the 2,100 PTSD cases.

We also reviewed prior internal and external studies conducted during the last 50 years that
addressed the rating schedule as the basis for compensating veterans with service-connected
disabilities. Although done at different times, these studies have repeatedly raised questions
about whether or not the rating schedule reflected economic, medical, and social changes on the
earning capacity of disabled veterans since 1945,

Fraudulent and improper claims are additional factors that will unnecessarily increase the amoun
of disability compensation payments if left unchecked. From FY 1999 to 2004, the OIG
successfully prosecuted 455 individuals who committed VA compensation and pension fraud.
These cases resulted in $25.6 million in frandulent payments.

CONCLUSION

Variances in average annual disability compensation payments by state have existed for decades.
The factors that influence these payments are complex and intertwined. As stated in our report,
compensation payments by state are affected by veteran demographics and inconsistent benefit
rating decisions. Some disabilities are inherently prone to subjective rating decisions, especially
for conditions such as PTSD. This subjectivity will cause inconsistencies in rating decisions
which, in turn, contribute to variances in average annual compensation payments by state.

RECOMMENDATIONS

To address the issues raised in this report, we made the following recommendations, The Under
Secretary for Benefits agreed with the findings of this report and our recommendations.
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1. Conduct a scientifically sound study using statistical models, such as a multi-variant
regression analysis, of the major influences on compensation payments to develop
baseline data and metrics for monitoring and managing variances, and use this
information to develop and implement procedures for detecting, correcting, and
preventing unacceptable payment patterns.

2. Coordinate with the Veterans’ Disability Benefits Commission to ensure all potential
issues concerning the need to clarify and revise the Schedule for Rating Disabilities are
reviewed, analyzed, and addressed.

3. Conduct reviews of rating practices for certain disabilities, such as PTSD, IU, and other
100-percent ratings, to ensure consistency and accuracy nationwide. At a minimum,
these reviews should consist of data analysis, claims file reviews, and onsite evaluation of
rating and management practices.

4. Expand the national quality assurance program by including evaluations of PTSD rating
decisions for consistency by regional office, and to ensure sufficient evidence to support
the rating is fully developed and documented, such as verifying the stressor event.

3. Coordinate with the Veterans Health Administration to improve the quality of medical
examninations provided by VA and contract clinicians, and to ensure medical and rating
staff are familiar with approved medical examination report templates and that the
templates are consistently used.

6. Inview of growing demand, the need for quality and timely claims decisions, and the
ongoing training requirements, reevaluate human resources and ensure the VBA field
organization is adequately staffed and equipped to meet mission requirements.

7. Consider establishing a lump-sum payment option in lieu of recurring monthly payments
for veterans with disability ratings of 20 percent or less.

8. Undertake a more detailed analysis to identity differences in claims submission patterns
to determine if certain veteran sub-populations, such as World War II, Korean Conflict,
or veterans living in specific locales, have been underserved, and perform outreach based
on the results of the analysis to ensure all veterans have equal access to VA benefits.

This concludes my statement. I would like to once again thank Chairman Miller and the other
members of the Subcommittee for this opportunity, and welcome any questions you may have.
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VA DISABILITY BENEFITS

Routine Monitoring of Disability
Decisions Could Improve Consistency

What GAO Found

GAQ’s November 2004 report explained that adjudicators in the Department
of Veterans Affairs often must use judgment in making disability
[ ion claims decisions. As a result, it is crucial for VA to have a

system for routinely identifying the effect of judgment on decisional
variations among its 57 regional offices to determine if the variations are
reasonable and, if not, how to correct them. In 2002, GAO reported that
state-to-state variations of as much as 63 percent in average compensation

;but has not yet develdped such a
“plan. “In.  October 2005,GAO .
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per disabled veteran indicated potential inconsistency. The nature
of the eriteria that adjudicators must apply in evaluating the degree of
impairment due o mental disorders provides an example of the extent of
Jjudgment required.

VA's Madical Criteria for Evaluating the Degree of impairmant Due fo Mental Disorders
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Source: VA's Schedule for Ruting Disabities.

GAO’s Qctober 2005 report on decisions for joint and spine disabilities
showed one important way to improve consistency. Specifically, regional
offices often rely on VA’s 157 medical centers to examine claimants and
provide medical information needed 1o decide the claims. However, VA has
found inconsistency among its medical centers in the adequacy of their joint
and spine disability exam reports that regional offices need to decide these
claims. As of May 2005, the percentage of exant reports containing the
required information varied across the medical centers from alow of 57
percent to a high of 92 percent. This could adversely affect the consistency
of disability claims decisions invelving joint and spine impairments.
Although VA has made substantial progress, more remains to be done o
improve the level of consistency in the disability exam reports.

United States A ility Office
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Mr. Chairman and Members of the Subcommittee:

Thank you for inviting me to discuss our work on the consistency of
decisions that the Department of Veterans Affairs (VA) makes on veterans’
disability compensation claims. Ensuring that VA's disability decisions are
consistent across the nation is vital to ensuring the integrity of VA's
disability program. In 2002, we reported that wide variations existed
across the nation in the average compensation payments per disabled
veteran, and we recommended that VA study such indications of
inconsistency in the decision making of its 57 regional offices.’ As you
know, in.January 2003, GAQ designated VA's disability program, along
with other federal disability programs, as high risk, in part because of
concerns about the consistency of decision making.’

In December 2004, the media published data showing that the average
compensation payment per disabled veteran varied from a low of $6,710 in
Ohio to a high of $10,851 in New Mexico. In response, the Secretary asked
the Office of Inspector General in December 2004 to study the reasons for
the wide variations in average payments, and in May 2005, the Inspector
General reported its findings and made recommendations for
improvement.® As the Inspector General found, much needs to be done to
ensure that VA renders consistent decisions across the nation.

As you requested, my remarks today will draw upon two GAO reports. The
first, issued in November 2004, addressed VA’s need for a systematic
approach to identifying consistency issues that need to be studied in
detail.’ The second report, issued on October 12, 2005, examined VA’s
efforts to achieve consistency among its medical centers in the guality of
the medical information they provide to regional offices in order to make
decisions on disability claims involving impairments of joints and the

'GAO, Veterans™ Benefits: Quality Assurance for Disability Claims and Appeals
Processing Con Be Further Improved, GAQ-U2-B06 (Washington, D.C.: Aug. 16, 2002).

*GAO, High-Risk Series: An Update, GAO-03-119 (Washington, D.C.: January 2003).

A Office of Inspector General, Review of State Variances in VA Disability
Compensation Paymenis, Report No. 05-00765-137 {Washington, D.C.: May 19, 2005).

'GAQ, Veterans Benefils: VA Needs Plon for Assessing Consistency of Decisions,
GAQ-05-90 (Washington, D.C.: Nov. 19, 2004).

Page } GAO-06-120T
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spine.” Improving the quality of the medical information for these
impairments could improve VA's decisional consistency.

In summary, as we reported in November 2004, VA’s adjudicators often
must use judgment in making disability decisions. As a result, variation is
an inherent factor in the decision-making process. This makes it crucial
that VA have 2 system for routinely identifying variations among its 57
regional offices so that such variations can be studied to determine if they
are within the bounds of reasonableness and, if not, how to correct the
problem. Also, as we reported in October 2005, to achieve consistency, VA
must deal with issues involving not only its regional offices but also its 157
medical centers which conduet most of the disability examinations that
regional offices rely on to provide the medical information they need to
make disability decisions. As we reported, VA has found inconsistency
among its medical centers in the extent to which they provide regional
offices with exam reports containing all the medical information needed to
ensure that regional offices make decisions awarding the appropriate level
of benefits to veterans with joint and spine impairments. Some medical
centers consistently provide high-quality exam reports, while others do
not, which means the benefits awarded to veterans with similar joint and
spine impairments could differ, depending on which medical center
examined them. Although VA has made substantial progress in correcting
this problem, more remains to be done to ensure that all medical centers
provide exam reports containing adequate information for regional offices
to make proper decisions.

Background

Regardless of a veteran’s employment status or level of earnings, VA's
disability compensation program pays monthly cash benefits to eligible
veterans who have service-connected disabilities resulting from injuries or
diseases incurred or aggravated while on active military duty. A veteran
starts the disability claims process by submitting a claim to one of the 57
regional offices administered by the Veterans Benefits Administration
(VBA). In the average compensation claim, the veteran claims about five
disabilities for which the regional office must develop the evidence
required by law and federal regulations, such as military records and
medical evidence. To obtain the required medical evidence, VBA's regional
offices often arrange medical & inations for clai ts. For example, in

*GAQ, Veterans' Disability Benefits: VA Cowuld Enhance lis Progress in Complying with
Court Decision on Disability Criterin, GAO-06-46 (Washington, D.C:: Oct. 12, 2005).

Page 2 GAD-06-120T
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fiscal year 2004, VBA's 67 regional offices asked the 157 medical centers
administered by the Veterans Health Administration (VHA) to examine
about 500,000 claimants and provide examination reports containing the
medical information needed to decide the clain.

On the basis of the evidence developed by the regional office, an
adjudicator determines whether each disability claimed by the veteran is
connected to the veteran's military service. Then, by applying medical
criteria contained in VA’s Rating Schedule, the adjudicator evaluates the
degree of disability caused by each service-connected disability in order to
determine the veteran's overall degree of service-connected disability. The
degree of disability is expressed as a percentage, in increments of 10
percentage points—for example, 10 percent, 20 percent, 30 percent, and so
on, up to 100 percent disability. The higher the percentage of disability, the
higher the benefit payment received by the veteran.

If a veteran disagrees with the regional office adjudicator's decision on
whether a disability is service-connecied or on the appropriate percentage
of disability, the veteran may file a Notice of Disagreement. The regional
office then provides a further written explanation of the decision, and if
the veteran still disagrees, the veteran may appeal to VA's Board of
Veterans’ Appeals. Before appealing to the board, a veteran may ask for a
review by a regional office Decision Review Officer, who is anthorized to
grant the contested benefits based on the same case record that the
original adjudicator relied on to make the initial decision.

After appealing to the board, if a veteran disagrees with the board's
decision, the veteran may appeal to the U.S. Court of Appeais for Veterans
Claims, which has the authority to render decisions establishing criteria
that are binding on future decisions made by VA’s regional offices as well
the board. For example, in DeLuca v. Brown, 8 Vet. App. 202 (1995), the
court held that when federal regulations define joint and spine impairment
severity in terms of limits on range of motion, VA claims adjudicators must
consider whether range of motion is further limited by factors such as pain
and fatigue during “flare-ups” or following repetitive use of the impaired
Jjoint or spine. Previous to this decision, VA had not explicitly considered
whether such additional limitations existed because VA contended that its
Rating Schedule incorporated such considerations.

Prge 3 GAQ-06-120T
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VA Needs a System
for Routinely
Monitoring Variations
Inherent in Deciding
Disability Claims

Because adjudicators often must use judgment when deciding disability
compensation claims, variations in decision making are an inherent
possibility. While some claims are relatively straightforward, many require
judgment, particularly when the adjudicator must evaluate (1) the
credibility of different sources of evidence; (2) how much weight to assign
different sources of evidence; or (3) disabilities, such as mental disorders,
for which the disability standards are not entirely objective and require the
use of professional judgment. Without ing the effect of judgment on
decisions, VA cannot provide reasonable assurance that consistency is
acceptable, At the same time, it would be unreasonable to expect that no
decision-making variations would occur,

Consider, for example, a disability ¢laim that has two conflicting medical
opinions, one provided by a medical specialist who reviewed the claim file
but did not examine the veteran, and a second opinion provided by a
medical generalist who reviewed the file and examined the veteran. One
adjudicator could assign more weight to the specialist’s opinion, while
another could assign more weight to the opinion of the generalist who
examined the veteran. Depending on which medical opinion is given more
weight, one adjudicator could grant the claim and the other could deny it,
Yet a third adjudicator might conclude that the competing evidence
provided an approximate balance between the evidence for and the
evidence against the veteran's claim, which would require that the
adjudicator apply VA's “benefit-of-the-doubt” rule and decide in favor of
the veleran.

An example involving mental disorders also demonstrates how
adjudicators sometimes must make judgments about the degree of severity
of a disability. The disability criteria in VA’s Rating Schedule provide a
formula for rating the severity of a veteran’s occupational and social
impairment due to a variety of mental disorders. This formula is 2
nongquantitative, behaviorally oriented framework for gniding adjudicators
in choosing which of the degrees of severity shown in table 1 best
describes the claimant’s occupational and social impairment.
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R S R R
Table 1: VA's Medical Criteria for Evaluating the Degree of Occupational and Social
impairment Due to Mental Disorders

. isabili
Degree of I { and soclal img straﬁ:‘t;
as chi ized in VA’s medical criteria {in percent)
Totally impaired 100
Deficient in most areas such as work, school, family relations, judgment,
thinking, or mood 70
Reduced reliability and productivity 50
Occasional decrease In work efficiency and intermittent periods of
inability to perform occupational tasks 30
Mild or transient symptoms that decrease work efficiency and ability to
perform occupational tasks only during periods of significant stress, or
symptoms can be controfled by continuous medication 10
Not severe enough to interfere with occupational or social functioning or
to require continuous medication 4]

Sowea: VA's Schiedute for Rating Disabilitiss.

Note: The Velerans' Disability Benaits Cq ission is currently reviewing the i of
VA's Rating Schedule, inchuding the criteria for mental disorders.

Similarly, VA does not have objective criteria for rating the degree to
which certain spinal impairments limit a claimant's motion. Instead, the
adjudicator must assess the evidence and decide whether the limitation of
motion is “slight, moderate, or severe.” To assess the severity of
incomplete paralysis, the adjudicator must decide whether the veteran's
paralysis is “mild, moderate, or severe.” The decision on which severity
classification to assign to a claimant’s condition could vary in the minds of
different adjudicators, depending on how they weigh the evidence and
how they interpret the meaning of the different severity classifications.

Despite the inherent variation, however, it is reasonable to expect the
extent of variation to be confined within a range that knowledgeable
professionals could agree is reasonable, recognizing that disability criteria
are more objective for some disabilities than for others. For example, if
two adjudicators were to review the same claim file for a veteran who has
suffered the anatomical loss of both hands, VA's disability criteria state
unequivocally that the veteran is to be given a 100 percent disability rating.
Therefore, no variation would be expected. However, if two adjudicators
were 1o review the same claim file for a veteran with a mental disability,
knowledgeable professionals might agree that it would not be out of the
bounds of reasonableness for these adjudicators to diverge by 30
percentage points but that wider divergences would be outside the bounds
of reasonableness,
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'I‘he fact that two adjudicators might make differing, but reasonable,

Judgments on the ing of the same evidence is recognized in the
demgn of the system that VBA uses to assess the accuracy of disability
decisions made by regional office adjudicators. VBA instruets the staff
who review the accuracy of decisions to refrain from charging the original
adjudicator with an error merely because they would have made a
different decision than the one made by the original adjudicator. VBA
instructs the reviewers not to substitute their own judgment in place of the
original adjudicator’s judgment as long as the original adjudicator’s
decision is adequately supported and reasonable,

Because of the inherent possibility that different adjudicators could make
differing decisions based on the same information pertaining to a specific
impairment, we recommended in November 2004 that the Secretary of
Veterans Affairs develop a plan containing a detailed description of how
VA would (1) use data from a newly implemented administrative
information system—known as Rating Board Automation 2000-—to
identify indications of decision-making inconsistencies among the regional
offices for specific impairments and (2) conduct systematic studies of the
impairments for which the data reveal possible inconsistencies among
regional offices, VA concurred with our recommendation but has not yet
developed such a plan. At this point, VA has now collected 1 full year of
data using the new administrative data system, which should be sufficient
to begin identifying variations and then assessing whether such variations
are within the bounds of reasonableness.
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Inconsistent Quality
Of Disability
Examination Reports
Underscores Need to
Monitor Consistency
of Decisions

Because the existing medical records of disability claimants often do not
provide VBA regional offices with sulficient evidence to decide claims
properly, the regional offices often ask VHA medical centers to examine
the claimants and provide exam reports containing the medical
information needed to make a decision. Exams for joint and spine
impairments are among the exams that regional offices most frequently
request.”

To comply with the Deluca decision’s requirements for joint and spine
disability exam reports, VHA instructs its medical center clinicians to
make not only an initial measurement of the range of motion in the
impaired joint or spine but also to measure range of motion after having
the claimant flex the impaired joint or spine several times, This is done to
determine the extent to which repeated motion may resuit in pain or
fatigue that further degrades the functioning of the impaired joint or spine.
In addition, the clinician also is instructed to determine if the claimant
experiences flare-ups from time to time, and if s0, how often such flare-
ups occur and the extent to which they limit the functioning of the
impaired joint or spine. However, in a baseline study conducted in 2002,
VA found that 61 percent of the exam reports on joint and spine
impairments did not provide sufficient information on the effects of
repetitive movement or flare-ups to comply with the Deluca criteria.

We reported earlier this month on the progress VA had made since 2002 in
ensuring that its medical centers consistently prepare joint and spine exam
reports containing the information required by DeLuca. We found that, as
of May 2005, the percentage of joint and spine exam reports not meeting
the Deluca criteria had declined substantially from 81 percent to 22
percent. Much of this progress appeared attributable to a performance
measure for exam report quality established by VHA in fiscal year 2004
after both VHA and VBA had taken a number of steps to build a foundation

“Because of workload issues at some VHA medical centers, 10 of VBA’s 57 regional offices
request most of their disability exarms from a private contractor, QTC Medical Services.
These 10 regional offices are San Diego, California; Los Angeles, California; Salt Lake City,
Utah; Seattle, Washington; Atlanta, Georgia; Winston-Salem, North Carolina; Boston,
Massachusetts; Roanoke, Virginia; Houston, Texas; and Muskogee, Oklahoma. To assess
the quality of QTC exam reports, VBA uses a review system separate from the system for
reviewing the quality of VHA medical center exam reports. According to VBA officials
responsible for reviewing QTC exam report quality, VBA deemed about 95 percent of QTC's
exam reports to be adequate during the quarter ending October 31, 2004. However, the
method used to select the review sample does not provide statistically reliable results for
any specific type of impairment, such as joint or spine impairments.
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for improvement. This included creating the Compensation and Pension
Examination Project Office, a national office established in 2001 to
improve the disability exam process, and providing extensive training to
VHA and VBA personnel.

While VA made substantial progress in ensuring that its medical centers’
exam reports adequately address the Delaca criteria, a 22 percent
deficiency rate indicated that many joint and spine exam reports still did
not comply with DeLuca. Moreover, in relation to the issue of consistency,
the percentage of exam reports satisfying the DeLuca criteria varied
widely across the 21 health care networks that manage VHA's 157 medical
centers—from a low of 57 percent compliance to a high of 92 percent. It
should be noted that the degree of variation is likely even greater than
indicated by these percentages because, within any given health care
network, an individual medical center's performance in meeting the
DeLuca criteria may be lower or higher than the combined average
performance for all the medical centers in that specific network.
Therefore, in the network that had 57 percent of its joint and spine exams
meeting Delauca criteria, an individual medical center within that network
may have had less than 57 percent meeting the Deluca criteria.
Conversely, in the network that had 92 percent of the exams meeting the
DeLuca criteria, an individual medical center within that network may
have had more than 92 percent satisfying Deluca. Unless medical centers
across the nation consistently provide the information required by
DeLuca, veterans claiming joint and spine impairments may not receive
consistent disability decisions.

Further, VA has found deficiencies in a substantial portion of the requests
that VBA'’s regional offices send to VHA’s medical centers, asking them to
perform disability exams. For example, VA found in early 2005 that nearly
one-third of the regional office requests for spine exams contained errors
such as not identifying the pertinent medical condition or not requesting
the appropriate exam. However, VBA had not yet established a
performance measure for the quality of the exam requests that regional
offices submit to medical centers,

To help ensure continued progress in satisfying the Deluca criteria, we
recommended that the Secretary of Veterans Affairs direct the Under
Secretary for Health to develop a strategy for improving consistency
among VHA's health care networks in meeting the DeLuca criteria. For
example, if performance in satisfying the DeLuca criteria continues to vary
widely among the networks during fiscal year 2006, VHA may want to
consider establishing a new performance measure specifically for joint
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and spine exams or requiring that medical centers use automated
templates developed for joint and spine exams, provided an in-progress
study of the costs and benefits of the antomated exam templates supports
their use. We also recommended that the Secretary direct the Under
Secretary for Benefits to develop a performance measure for the quality of
exam requests that regional offices send to medical centers.

Conclusions

As a national program, VA's disability compensation program must ensure
that veterans receive fair and equitable decisions on their disability claims
no matter where they live across the nation. Given the inherent risk of
variation in disability decisions, it is incumbent on VA to ensure program
integrity by having a credible system for identifying indications of
inconsistency among its regional offices and then remedying any
inconsistencies found to be unreasonable. Until assessments of
consistency become a routine part of VA’s oversight of decisions made by
its regional offices, veterans may not consistently get the benefits they
deserve for disabilities connected to their military service, and taxpayers
may not trust the effectiveness and fairness of the disability compensation
program.

Mr. Chairman, this concludes my remarks. I would be happy to answer any
questions you or the members of the subcommittee may have.

Contact and
Acknowledgments
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Mr. Chairman and Distinguished Members of the Committee, on behalf of the
Veterans of the great State of New Mexico and our Governor, Bill Richardson, I am
honored to have this opportunity to testify this morning and to present my views
regarding variances in disability compensation claim decisions made by the VA regional
offices and the factors that are affecting the review process.

New Mexico, unlike any other State in the Union, has a 400-year rich military
legacy. Many New Mexico natives such as myself can proudly trace our ancestry back
eleven generations, to the early citizen soldiers that first arrived in the Southwest Region
of our Country. Many citizens from the great State of New Mexico have served our
Nation with dignity and honor from the Civil War to the fields of France during World
War I to the battlefields of World War IT and Korea, to the steamy jungles of Vietnam, to
the desert sands of the Gulf War, and to the War in Irag, New Mexicans have served with
distinction. Our military legacy is made up of our infamous Navajo Code Talkers and
our Bataan Death March Veterans whose place in American history has been firmly
planted, and their story remains an incredible testimony to the courage and sacrifice of
these men. Qur New Mexico Vietnam Veterans were No. 1 in draftee percentage per
capita, and our State was the third highest in casualty rate during the Vietnam War and
we were the first into Iraq with our stealth fighters out of Holloman Air Force Base. New
Mexico’s Veterans have a rich legacy of honor and pride of service to their Country.

In the year 2003, Governor Bill Richardson elevated what was once the Veterans’
Services Commission to what is now the New Mexico Department of Veterans’ Services,
a cabinet level Agency, in order to better serve our Veterans. In partnership with the

Veterans Administration Regional Office, the Veterans Administration Hospital, the
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Veteran Centers, and the Veteran Services Organizations, our Agency has created a New
Mexico Veteran Administrative team providing an array of resources for outreach and
benefits for our New Mexico Veterans. As a result, New Mexico is ranked among the top
five (5) states assisting Veterans in receiving their disability, comp and pen benefits.

The Veterans Administration spent approximately $6.3million in New Mexico in
2003 to serve more than 185,000 Veterans who live in our State. Last year,
approximately 59,000 Veterans received health care, and 31,000 Veterans and their
survivors received disability compensation or pension payments from the Veterans’
Administration in New Mexico per capita. More than 4,500 Veterans, reservists, and
survivors used GI Bill payments for their education, and twenty four thousand owned
homes with active VA home loan guarantees, and over 1,600 were interred in Ft. Bayard
and Santa Fe National Cemeteries. Since 2003, we have seen a substantial increase in
benefits and services to our New Mexico Veterans.

Per the Department of Veterans Affairs’ Office of Inspector General (VAIG)
recommendation, the Veterans’ Benefits Administration will begin a review of an
additional 72,000 claims that were awarded disability compensation for PTSD at the
100% scheduler rate or 100% based on individual unemployability.

Of the original sampling of 2,100 claims, there were three hundred cases from the
State of New Mexico which were identified for further review, and letters were sent to
each of them. The letters that were sent were threatening and strongly implied a loss of
benefits at two levels: 1. The letter implied the Veteran would lose benefits if he did not
comply, and 2. The letter implied that Veterans would lose benefits if they were not

under current treatment,
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This policy of “retroactive inspection” has been received by the ENTIRE Veteran
community as an assault on every Veteran, not just those for review. It is clearly
perceived by our Veteran community as an “attitude” and not a policy.

How serious is this problem? On October 8™ a Vietnam Veteran from New
Mexico committed suicide. He was a 100% service connected PTSD/Unemployability
combat Veteran in receipt of a Purple Heart. HE WAS NOT ONE OF THE NEW
MEXICO VETERANS SELECTED FOR REVIEW, but it was clear to those who found
him that the issue was on his mind because of information about the retroactive
inspection was found at his side next to his Purple Heart Medal. He is clearly a casualty
of this review.

Why? Because an attack on one Veteran is an attack on all of them. Let me
make this clear. This review policy is perceived as an attitude, an attack, and a personal
assault on the Honorable service of all Veterans.

Service-connected compensation should be considered a “Cost of War,” as should
our commitment to taking care of our disabled veterans’ health care.

1 recently returned from National Association of State Directors of Veterans
Affairs Conference. During that Conference, the VA central office publicly stated that
the letters sent to New Mexico Veterans were “horrible and a travesty” and a public
apology was rendered. At this same Conference, we were told Veterans would have “to
get in line” for their health care budget along with all the other Federal agencies. This
means that we have no priority or guarantee of health care.

Are we truly seeing an “attitude”? As Secretary of the New Mexico

Department of Veterans’ Services, it certainly appears this way.
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What can we do?

1. We can drop the retroactive inspections.
2. We can adequately fund future health care for our disabled veterans.
3. We can promise our young men and women, in writing, before we send

them in harm’s way that we can take care of them and their health needs
for their lifetime.

On October 7, 2005, I attended a burial ceremony for eight (8) soldiers who died
in Vietnam in 1968, and whose remains were recovered and interred at Arlington
National Cemetery. One of the soldiers interred was from Albuquerque, New Mexico.
Upon my return home, I also received a letter that was forwarded to our Governor
requesting assistance for her Vietnam Veteran husband, and at this time I would like to
read that letter to you. The letter is dated October 7, 2005:

Dear Mr. Governor:

I am a 3" generation native of New Mexico. Iam proud of being a part of 2

grand State. I am especially proud of the treatment our war veterans have

received from State government. My father was a veteran of WWII, and spent

some time in Korea in 1954-1955. 1 would like you to know that my husband

and I appreciate everything this State stands for regarding our veterans.
Recently, my husband received a letter from the Department of Veterans

Affairs. This letter indicated that he was under for determination of his benefits.

He was given 60 days to respond. He was, in effect, asked to prove all over again

what he had spent the last 36 years trying to prove. At this time, he is receiving

100% benefits for PTSD.
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As a result of this letter, I have spent the last three nights watching him
walk the floor, scared his benefits are going to be cut off. He turned in all his
paperwork as asked on Monday, October 3", and was told by the representative at
the DVA Regional Office in Albuguerque, New Mexico that he would receive a
call from that office by Monday afternoon. He is still waiting for that call! Many
attempts to contact that office have been futile. The young lady who was to call
him back “this afternoon” is either not in, away from her desk, or unavailable. I '
find this unacceptable.

This morning, I went to work, and when I called my husband to inform
him that T was safe at work, he told me he was going to “fix everything.” Ileft
work, and when I returned home, he had called his brother to pick the two guns
that he owns. Iimmediately contacted the VA hospital, and spoke to Dr. Mike
Burger. He calmed my husband down, and promised that he would look into the
VA Administration, and gather information. Then he would call us back.

1 guess what T want you to know is that there are a large number of
Veterans in New Mexico who have received this same letter. They and their
families are going through much the same thing that my family is. This has
affected me, our children, and our grandchildren.

Something needs to be done to stop this madness. Our Veterans are
feeling that they are worthless, and are being called liars. How many veterans
will succeed, where my husband did not this morning? This is very painful, and I
can't stress enough how important these Veterans are to us. This is my life, my

husband’s life, and our family’s life.
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Please understand that there may be others who are feeling the same if not
worse. If this continues, there are going to be more dead soldiers and they won’t
even have to leave the States.

Thank you for all you have done for the Veterans.

Mrs. Lane De Priest

Mr. Chairman and Distinguished Members of the Committee, I respect the
important work that you and Members of this Committee are doing to improve the
support to our Veterans who answered the call to serve our Country. The New
Mexico Department of Veterans' Services is dedicated to providing outreach
services and benefits to our Veterans. On behalf of the Veterans of the State of
New Mexico and the over 26 million Veterans in this Country, I thank you for
allowing me to express my concerns.

This concludes my statement, and I am happy to respond to any questions.

Mr. John M. Garcia, Cabinet Secretary

New Mexico Department of Veterans’ Services
P. 0. Box 2324

Santa Fe, NM 87504-2324

Phone: (505) 827-6312

Email: johnm.garcia@state.nm.us



86

Statement of
Steven H. Brown, MD
Director, Compensation and Pension Examination Program
Department of Veterans Affairs
On
VHA Compensation and Pension Exam Variability
Before the
House Veterans Affairs’ Committee
Subcommittee on Disability Assistance and Memorial Affairs
U.S. House of Representatives
October 20, 2005

My name is Steven Brown, MD. | have been the Director of the Compensation
and Pension Examination Program, or “CPEP,” since its inception in 2001, when
the Under Secretaries for Benefits and Health executed a Memorandum of
Agreement, which established, staffed and funded a joint initiative to improve
C&P exams. The goal of improving compensation and pension (C&P) exam
quality fits “hand in glove” with the goal of reducing variations among the exams
conducted by the Veterans Health Administration (VHA). CPEP's strategy is to
reduce variation by continuously improving quality. Our goal is to ensure that
VHA provides consistently high quality exams.

CPEP has adopted a pragmatic approach to guality improvement based on
reliable and actionable baseline and ongoing performance data, accountability,
and prioritization of effort. CPEP has targeted the ten most frequently requested
C&P exam types, which account for approximately 67% of all VHA C&P exam
requests. These exam types are: General Medical, Joints, Spine, Foot, Skin,
Mental Disorders, Post Traumatic Stress Disorder, Audiology, and Eye.

Establishing the Baseline:

CPEP initially developed reliable and valid methodologies for measuring C&P
exam quality based on the Veterans Benefits Administration (VBA)
Compensation and Pension Service's examination worksheets and the rating
regulations and used these methodologies to measure baseline C&P exam

quality.
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CPEP data were generated by a structured, standardized quality review process.
Our reviewers answered specific questions about each exam. We refer to these
specific questions as “quality indicators.” An example quality indicator is: “Does
the exam describe noise exposure during military [service]?”

Once an exam had been reviewed we gave it a score, exactly like a testin
school. Exams that scored 90% or better were considered to be of “A” quality,
just iike in school. The more “A’s” the better. CPEP used quality indicators and:
the idea of “A” quality work o determine the baseline quality of VHA C&P exams.

In the August 2003 Veterans Integrated Service Network (VISN)-level report,
CPEP found that the baseline percentage of “A” quality exams for all VISNs was
53.5%, with a range from 46% to 67%. This information was shared with the
examining sites and VISNs, as well as VHA and VBA leadership.

Improving Performance:

In response o these resulis, CPEP, with the strong support of Senior VHA and
VBA leadership, implemented a number of quality improvement initiatives.
These initiatives have, over time, contributed to a decrease in variation in VHA
C&P examinations and an improvement in quality among exams. | would like to
outline for you a number of the initiatives that VHA, CPEP and the examining
sites undertook to improve performance.

CPEP began by taking steps to ensure that all sites were provided with the tools
necessary for process improvement. All sites conducting C&P exams were
required to participate in a “Collaborative Breakthrough Series” in which sites
formed teams that were guided through a multi-month quality improvement
exercise by subject matter experts and quality improvement coaches. The CPEP
program was assisted in this effort by the VHA Quality Scholars program.
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Each collaborative project included two 2-day learning sessions separated by a
six-month work period. During the first learning session, the teams were taught
how to improve the quality of their compensation and pension examinations and
how to develop a specific action plan to implement improvements. In the six
months between learning sessions, support was provided to participants through
monthly conference calls, monthly coaching calls, and an electronic “chat room.”
At the final learning session, the teams shared with each other specific strategies
and the results of their efforts via presentations and posters. Collaborative teams
improved overall quality scores for each of the top ten exam types and improved

overall timeliness.

To help sites strategically organize and prioritize their improvement initiatives, all
VHA facilities performing C&P exams were required by Senior Management to
submit a Facility Quality iImprovement (Qi) Plan using a CPEP template based on
principles and techniques learned during the Collaborative Breakihrough Series.
Plans included mandatory sections regarding implementation of quality
monitoring via CPEP quality indicators, clinician orientation and ongoing
education, clinician feedback, organizational reporting, and leadership and
resource support. Facility Qi plans required the approval and signature of the
VISN Director, Facility Director, and Chief of Quality Management. CPEP
reviewed each plan and provided constructive feedback when appropriate.

To further support the examination sites, CPEP developed and distributed videos
and computer-based training to all VHA facilities on the General Medical,
Musculoskeletal, Foot, Heart, Diabetes, Skin/Scar, Muscle, and Respiratory
exams. CPEP conducted video conferences on topics such as “Deluca v.
Brown” {in which the Court of Appeals for Veterans Claims held that a rating for a
musculoskeletal disability must take into consideration, in addition to limitation of
motion specified in rating criteria, the degree of additional loss of range of motion
due to pain on repetitive use or during flare-ups and that consideration of
weakened movement, excess fatigability (or lack of endurance), and
incoordination is not limited to cases involving muscle or nerve injury); exam

3
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templates; and quality measurement techniques. CPEP conducted tace-to-1ace
training sessions for quality improvement teams, clinicians, administrators, and
template “super users.” We have made these educational tools available to
every site that conducts C&P exams. Finally, CPEP coordinated a conference
for VBA and VHA on "Improving the C&P Exam Process Together." The purpose
of the conference was to promote effective collaboration between VBA and VHA
for the purpose of improving compensation and pension examination processes.

CPEP is collaborating with the VHA Office of Information and the VBA
Compensation and Pension Service and Office of Field Operations to
computerize all 57 VBA C&P examination disability worksheets in order to
eliminate errors of omission via structured data eniry. As of April 2005, an initial
version of each of the 57 automated templates has been installed at all exam

facilities.

Finally, VHA leadership has set higher goals for the quality of exams by
establishing a performance target in the Network Directors’ performance plans.
For FY 2004 and FY 2005, the performance measure targets were: 64% of
exams being of “A” quality to be fully successful and 75% to be exceptional. In
FY 2008, the proposed targets have been increased to 83% and 86%,
respectively.

In support of leadership’s decision to establish performance targets, CPEP
developed routine, monthly reports on the quality of C&P examinations, utilizing
the same structured quality review process that was developed for the baseline
review. This information helped the VISNs and the examining sites by providing
immediate feedback on performance. This information is used by the sites to
identify specific areas needing improvement so that interventions could be

appropriately focused.
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Results

The efforts I've just outlined have led to dramatic improvements in the quality of
C&P exams. Improvements of VHA C&P exam quality have increased over the ‘
last two years. Since CPEP began monthly monitoring in October 2003, the
national average performance measure score has improved. The national
average percentage of “A” quality exams for all VISNs was at 80% in June 2005,

an increase of 34 %.

The positive results noted in this testimony come as the result of a concerted
effort at all levels of VA, including clinicians in the field, CPEP staff, and VHA and
VBA leadership. Much has been accomplished, and additional gains can be
achieved. We look forward to the opportunity to face these challenges.

Mr. Chairman, this concludes my statement. | am now available to answer any
questions that you or other members of the Committee may have.
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STATEMENT OF
RONALD R. AUMENT
DEPUTY UNDER SECRETARY FOR BENEFITS
DEPARTMENT OF VETERANS AFFAIRS
BEFORE THE
SUBCOMMITTEE ON DISABILITY ASSISTANCE AND MEMORIAL AFFAIRS
HOUSE COMMITTEE ON VETERANS' AFFAIRS

OCTOBER 20, 2005

Mr. Chairman and members of the Subcommittee: Thank you for the opportunity
to review with you variances in disability compensation claims decisions made by VA
regional offices, factors affecting our claims decisions, and recommendations for
standardizing the adjudicative process. | am pleased to be accompanied by Ms.
Renée Szybala, Director of VA's Compensation and Pension Service.

I will also today discuss the Novemnber 2004 report by the Government
Accountability Office (GAQ) and the May 2005 report of the Office of the Inspector
General (1G). Finally, as requested, 1 will provide our views on the United States
Court of Appeals for the Federal Circuit holding in Allen v. Principi.

Background
In October 2001, the VA Claims Processing Task Force, established by then
Secretary of Veterans Affairs Anthony J. Principi, delivered its report containing 34

recommendations to improve compensation and pension claims processing.

The Task Force, which was chaired by Admiral Cooper, found that the most
significant issue o be addressed — that would bring the most improvement to the
decision-making process — was the need for greater accountability and consistency in
our benefits delivery operations. Over the last 3V years during the Admiral's tenure
as Under Secretary for Benefits, the Veterans Benefits Administration (VBA) has
worked hard to address this need.



92

Through the implementation of the Task Force recommendations, VBA has
achieved major improvements in the delivery of benefits including the quality of our
benefits decisions — and we have laid the basic groundwork that will continue to bring

more consistency in our decisions as well.

First, we have made all regional offices consistent in organizational structure and
work process. Work processes were reengineered and specialized teams
established to reduce the number of tasks performed by decision-makers, establish
consistent work processes, and incorporate a triage approach to incoming claims.

Second, specialized processing initiatives have been implemented to consolidate
adjudication of certain types of claims to provide better and more consistent
decisions. Three Pension Maintenance Centers were established to consolidate the
complex and labor-intensive work involved in ensuring the continued eligibility and
appropriateness of benefit amounts for pension recipients. We are exploring the
centralization of all pension adjudications to these Centers.

A Tiger Team was established to adjudicate the claims of veterans age 70 and
older, and VBA established an Appeals Management Center to consolidate expertise
in processing remands from the Board of Veterans' Appeals. In a similar manner, a
centralized Casualty Assistance Unit was established to process all in-service death
claims. Most recently, VBA has consolidated the rating aspects of our Benefits
Delivery at Discharge initiatives, which will bring greater consistency of decisions for

newly-separated veterans.

To further our drive toward consistency, we have established an aggressive and
comprehensive program of quality assurance and oversight to assess compliance
with VBA claims processing policy and procedures and assure consistent application.
Included in this effort are oversight reviews, regularly performed by Headquarters
staff. The Area Directors perform oversight visits as well. Training is provided, when
appropriate, to address gaps. Accuracy reviews, statistically valid for each regional
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office, are provided by Headquarters. Centralized oversight, focused on quality and

accuracy, will necessarily increase consistency as well.

We are working with the Veterans Health Administration through our joint
VBA/VHA Compensation and Pension Examination Project (CPEP) Office to improve
both the quality of examination requests from VBA regional offices and the
examinations conducted by VA examiners. The examination is central to the ultimate
evaluation decision. That effort is focused on two critical elements. First, our goal is
to insure the examination request issued by the regional office is clear and '
comprehensive. Our second goal, through the development of templates, is to
assure that the examination produced is complete, addresses all relevant elements
such as the Del.uca criteria, and meets the needs of the rating specialist.

Training is central to every quality organization. VBA has deployed new training
tools and centralized training programs that support greater consistency in decisions.
New hires receive comprehensive training and a consistent foundation in claims
processing principles through a national centralized training program called
“Challenge.” After the initial centralized training, employees follow a national
standardized training curriculum (full lesson plans, handouts, student guides,
instructor guides, and slides for classroom instruction) available to all regional offices.
Additionally, standardized computer-based toois have been developed for training
decision-makers (53 modules completed and an additional 38 in development).
Additionally, a policy mandating job-specific training hours for each employee will be
implemented. Finally, training letters and satellite broadcasts on the proper approach
to rating complex issues have been provided to the field stations.

Consistent utilization of information technology {IT) applications, key to
developing usable data to monitor our progress, and consistent work-management
systems are now required. Organizational and individual accountability has been
established at all levels through consistent measures of performance and

implementation of national performance standards.
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GAO Findings

VBA was very attuned to the consistency issue prior to receiving GAO's
November 2004 review of consistency in decision-making by VA regional offices.
This was not the first time that GAOQ looked at this issue. Previous GAO studies in
2000 and 2002 raised concerns about the element of potential variability due to the
nature of VA claims adjudication, which requires the application of judgment by the
decision-maker. Judgment is recognized as crucial when assessing the credibility of
different sources of evidence, weighing the comparative value of evidence ’
developed, and assessing disabilities where the evaluative criteria are not entirely
objective. it was also recognized that VBA did not possess data sources sufficiently
rich in their detail to enable us to do the kind of data comparisons needed to
objectively identify potential areas of variance or inconsistency for further

investigation.

In response to the GAO findings, we conducted a test in Nashville to learn what
factors are critical in the design of consistency measurement tools. That initial test
attempted to measure the consistency with which regional offices evaluated three
discrete disabilities. The reasons for the selection of these disabilities are as follows.
Hearing loss was selected because we anticipated that it would reflect the highest
level of consistency across regional offices due to the highly objective nature of the
evaluation criteria. Knee disabilities were chosen because they are among our most
commonly claimed conditions. While the evaluation criteria for knee disabilities in the
VA rating schedule are substantially objective, the application of DelLuca v. Brown, a
Veterans Court decision that requires that a rating for limitation of motion take into
consideration the degree of additional loss of range of motion due to pain, introduces
more subjective judgments into the evaluation. Finally, we chose PTSD because of
its high degree of complexity. The Nashville study found that the single most
significant factor contributing to rating inconsistency was whether reviewers judged
the case “ready to rate.” Where there was agreement that the case was ready to
rate, we found a very high degree of consistency between reviewers and original
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decision makers. Where there was disagreement, consistency was low. Subsequent

to these findings, we developed the "ready-to-rate” checklist and mandated its use.

We are also examining data and data sources, including that collected through
the RBA 2000 rating-decision-support application, to develop a method for ongoing
reviews that would identify possible inconsistencies among regional offices in the
award and denial of specific conditions. We have conducted some preliminary data
extracts, and we are now working to establish the process, schedule, and support

requirements for these reviews.

IG Findings

Over the past year, news articles — particularly those of the Knight-Ridder News
Service and the Chicago Sun Times — highlighted the existence of variations in the
amount of annual compensation paid to veterans by state. As a result, Secretary
Principi requested that the |G conduct a study of possible explanations for the
variance. Earlier this year, the |G published its report.

The IG was unable to identify a single causative factor to explain the variance in
the amount of compensation paid among differing states. Rather, the IG found a
number of factors that directly contribute to variance in compensation payments.
These factors include the makeup of the veteran population receiving benefits in
each state. The IG reported that veterans with service prior to Vietnam tend to
receive less compensation than those from Vietnam and later periods of service.
This finding is consistent with anecdotal data from our employees that veterans from
earlier periods of service file claims for increased evaluation less frequently than
Vietnam Era and later veterans. The IG also found that veterans who are military
retirees receive more annual compensation than veterans who did not retire from the
military. Similarly, the IG found that veterans who elected to have representation
from a national service organization in recent years received over $1,000 more in

benefits than unrepresented veterans.
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Finally, the |G identified PTSD ~ its prevalence and its evaluation, including the
grant of Individual Unemployability (1U) ratings based on PTSD — as a major
contributor to variability in compensation. 1t is important to understand that in the IG's
review of cases, the IG found insufficient evidence to support the grant of service
connection for PTSD in some cases; thus, VA’s decision to award benefits was
premature. Where VA had not fully developed the cases and verified the “stressors”
as required, the IG was not able to validate entitiement to the service-connection
award by VA, The IG did not find that these veterans were not eligible, but rather that
additional evidentiary development is required to substantiate eligibility. '

VBA has conducted its own review of the 2,100 cases reviewed by the 1G. Our
preliminary findings are that we generally agree with the IG that some of the
decisions made were premature. We did, however, find that a large percentage of
cases judged to have insufficient development were older cases in which VA statutes
prohibit a change in the rating decision. If a condition has been determined fo be
service-connected for a period of 10 years or more, service connection is protected
and may not be severed except for a finding of fraud on the part of the veteran. In
other cases, we found that evidence verifying a stressor was of record, but the
decision failed to adequately address the evidence. Additionally, in a number of the
claims we reviewed, the benefit was granted by the Board of Veterans' Appeals, and
VBA is not authorized to review Board decisions.

VBA has agreed, because of the strong recommendation of the G, fo conduct a
review of PTSD claims in which the veteran was awarded a 100 percent disability
rating or 1U rating in the last five years. In that review, we expect that the majority of
the claims will be found sufficient and will not require further development. We also
expect to find, based upon our review of the 2,100 IG cases, that further
consideration of entitlement in some cases is barred because the benefit granted is

now protected by statute.
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In some cases, it will be necessary to conduct “stressor verification” development.
VA regulations require that, in order to grant service connection for PTSD, there must
be "credible supporting evidence that the claimed in-service stressor occurred.”
Every decision involving the issue of service connection for PTSD claimed to have
occurred as a result of combat must include a factual determination as to whether or
not the veteran engaged in combat, including the reasons or bases for that finding.
Combat status may be determined through the receipt of certain recognized military
citations and other supportive evidence. If the evidence establishes that a veteran
engaged in combat or was a prisoner of war (POW) and the stressor relates to that
experience, the veteran's lay testimony alone may establish an in-service stressor for
purposes of service connecting PTSD. In cases in which the stressful event is not
linked to combat or POW status, VA will assist the veteran in establishing that the
stressful event occurred while the veteran was on active duty and that the veteran
was present at the event, including asking the Center for Unit Records Research or
the Marine Corps Historical Center to research records that can verify occurrence of

the stressor. This is a process that can take up to six months or more.

In addition, before VA can grant service connection for PTSD, VA regulations
require a determination as to whether there is medical evidence diagnosing PTSD
and linking the veteran's current symptoms to the in-service stressor.

In response to the 1G’s recommendation that VA conduct a scientifically-sound
study of the major influences on compensation payments, VA's Office of Policy,
Planning, and Preparedness has contracted with the Institute for Defense Analyses
to perform a muiti-variant analysis of the state-by-state and VA regional office
distribution and variation in disability compensation claims, ratings, and monetary
benefits to determine if there is a significant correlation to one or more variables. We
anticipate receiving an interim briefing in January 2006 and a final report and
database by October 2006, and believe that the information obtained will be useful in

developing baseline data and metrics for monitoring and managing variances.
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Finally, the Office of Policy, Planning, and Preparedness has alsc undertaken a
more detailed analysis to identify differences in claims submission patterns to
determine if certain veteran sub-populations, such as World War 1] veterans or those
living in specific locales, have been underserved. We will use the results of this study
to perform focused outreach efforts to ensure all veterans have equal access to VA
benefits.

Consistency of Rating Decisions

VA acknowledges and is concerned that there are variances across the system
with respect to average annual benefit payments, and we find it perplexing. We do
not, however, agree that “average annual payments” should be the measure by
which we judge consistency. Measurement of consistency is complex and cannot be
discerned based upon a single measure of state-by-state comparisons of average
disability payments.

Annual average payments are not a good way to evaluate consistency in disability
compensation awards made in recent years, as these averages include all veterans
on VA’s disability compensation rolls, including many whose rating decisions were
made in the 1940s and 1950s. Additionally, as the 1G found, demographic factors
play a role.

We will continue our efforts to better understand this complex and difficult issue,
and to identify and reduce inappropriate variability in our decisions. Our objective is
to ensure that all regional offices are generating consistently accurate decisions that
provide the maximum benefits to which veterans are entitled.

Allen v. Principi

| would now like to tum to the Allen case, as requested by the Subcommitiee. In
2001, the United States Court of Appeals for the Federal Circuit interpreted 38 U.S.C.
§ 1110 as allowing compensation for an alcohol or drug abuse-related disability
arising secondarily from a service-connected disability. Alfen v. Principi, 237 F.3d
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1368, 1370 (Fed. Cir. 2001). VA is concerned that payment of additional
compensation based on the abuse of alcohol or drugs is contrary to congressional
intent when it mandated in PL 101-508 that benefits not be paid for alcohol or druQ
related disabilities, and that it is not in veterans’ best interests because it removes an
incentive for them to seek treatment for this debilitating compulsion.

The Federal Circuit's interpretation in Allen increases the amount of
compensation VA pays for service-connected disabilities. Under the court's
interpretation, any veteran with a service-connected disability who abuses alcohof or
drugs is potentially eligible for an increased amount of compensation if he or she can
offer evidence that the substance abuse is a result of a service-connected disability;
that is, that the substance abuse is a way of coping with the pain or loss the disability
causes. Under this interpretation, alcohol or drug abuse disabilities that are
secondary to either physical or mental disorders are compensable.

VBA's initial assessment of the ruling in Allen was that the impact would be significant.
Therefore, VBA conducted special reviews of a random sample of cases to objectively
assess entitiement or potential entitlement to compensation based on the Allen decision.

The first review in June and July 2004 included all rating-related cases otherwise
reviewed in our quality assurance review program. The results from this first review
indicated that Allen claims received or potential Allen claims identified were
associated with mental disorders. As a result, a second review took place from
August 18, 2004, to January 14, 2005, limited to mental disorders listed in VA's rating
schedule. Afotal of 359 cases were reviewed during this period for any potential
eligibility under Allen. Thirteen claims for service connection for disability related to
substance abuse as secondary to a service connected disability were identified.
Potential Affen issues were identified in 29 cases. in 27 of these 29 cases, the
condition at issue was alcohol dependence (or abuse) secondary to PTSD or claimed
PTSD. Possible reasons for this somewhat limited Alfen impact are that abuse
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symptoms are intertwined with the underlying psychiatric disorder and not easily
separated or Affen-type claims are frequently received after veterans are in active
treatment. In this regard, in many cases the diagnoses include "history of abuse.”
Finally, veterans may not be aware of the potential for compensation under this court
ruling.

The Secretary recently transmitted to Congress a draft bill, the "Veterans
Programs Improvement Act of 2005.” Section 3 of this draft bill amends sections
1110 and 1131 of title 38, U.S. Code, to clarify that disability compensation benefits
may not be paid on account of disease or disability resutting from the abuse of
alcohol or drugs, even when the abuse is secondary to a service-connected disability.
It also clarifies that an alcohol or drug abuse disability may not be used as evidence
of the increased severity of a service-connected disability. Based on our findings
from the special reviews we conducted, we revised our cost estimate to indicate a

more limited impact.

| want to assure the Subcommitiee that we take our responsibility to accurately,
fairly, and compassionately decide claims for disability from America's veterans very
seriously. We believe that veterans should get the same result based on the same
set of facts regardiess of the State in which they reside or the regional official that
decides the claim. Rating veterans disability claims is a complex and difficult task,
frequently requiring resolution of muitiple issues with sometimes conflicting medical
evidence. lt is a responsibility, however, that we believe can be done competently

and compassionately. Our efforts are directed to that end.

Mr. Chairman, this concludes my testimony. 1 greatly appreciate being here today
and look forward to answering your questions.

10
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OF
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PETER S. GAYTAN, DIRECTOR,
VETERANS AFFAIRS AND REHABILITATION DIVISION
THE AMERICAN LEGION

TO THE

SUBCOMMITTEE ON DISABILITY ASSISTANCE AND MEMORIAL AFFAIRS
COMMITTEE ON VETERANS’ AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES
ON A REPORT OF THE
DEPARTMENT OF VETERANS AFFAIRS OFFICE OF INSPECTOR GENERAL
ON CONSISTENCY AND VARIANCES IN DISABILITY COMPENSATION DECSION-
MAKING :

OCTOBER 20, 2005

The Department of Veterans Affairs (VA) has a statutory responsibility to ensure the welfare of
the nation’s veterans, their families, and survivors. There are currently almost 2.6 million
veterans receiving disability compensation and VA reports that this number is increasing at a rate
of 5,000 to 7,000 per month. In fiscal year 2005, VA anticipated that its 57 Veterans Benefits
Administration (VBA) regional offices would receive approximately 800,000 new and reopened
benefits claims; three and four percent increases are expected in fiscal year 2006 and 2007. This
amounts to approximately 826,000 claims in fiscal year 2006 and 842,000 in fiscal year 2007.
A majority of these claims involve multiple issues that are legally and medically complex and
time consuming to adjudicate. Whether a case is complex or simple, VA regional offices are
expected to consistently develop and adjudicate veterans’ and survivors® claims in a fair, legally
proper, and timely manner.

Any rational informed observer of the VA adjudication system would find that the VA suffers
from a quality problem. Of course, if VA adjudications are reviewed solely for improper grants
of benefits and improper high evaluations ~ they can be found. The May 2005 VA Office of the
Inspector General (IG) report on variances in disability compensation payments, in part,
confirms this. However, The American Legion quality reviews and the Board of Veterans’
Appeals (BVA) remand/reversal rates also confirm that if improper denials and under-
evaluations are sought ~ they will be found in even greater abundance.

In response to the 1G recommendation No. 3, VBA announced that it plans to review all PTSD
claims {100 percent schedular and TU where PTSD is the predominant condition) granted from
fiscal year 1999 through fiscal year 2004. More than 70,000 cases will be part of this enormous
review. The American Legion has serious concems with this review and we strongly support
Senate Amendment 1864 to the fiscal year 2006 Military Construction and Veterans Affairs
Appropriation Bill which would provide much needed Congressional oversight and safeguards to
ensure that our nation’s psychologically traumatized veterans are not unfairly penalized for VA’s
mistakes. Moreover, discrepancies in the way regional offices process PTSD claims should be
addressed in the adjudication of claims that are currently pending and those that are filed in the
future. Instances of fraud aside, veterans whose claims have already been established should not
have to suffer through the long and agonizing claims process again because of VA adjudicative
deficiencies.
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STATEMENT OF
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VETERANS AFFAIRS AND REHABILITATION DIVISION
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OCTOBER 20, 2005

Mr. Chairman and Members of the Subcommittee:

Thank you for this opportunity to submit The American Legion’s views on several important
issues involving the Veterans Benefits Administration (VBA). We commend the Subcommittee
for holding this hearing to discuss these important issues.

The Department of Veterans Affairs (VA) has a statutory responsibility to ensure the welfare of
the nation’s veterans, their families, and survivors. There are currently almost 2.6 million
veterans receiving disability compensation and VA reports that this number is increasing at a rate
of 5,000 to 7,000 per month. In fiscal year 2005, VA anticipated that its 57 Veterans Benefits
Administration (VBA) regional offices would receive approximately 800,000 new and reopened
benefits claims; three and four percent increases are expected in fiscal years 2006 and 2007.
This amounts to approximately 826,000 claims in fiscal year 2006 and 842,000 in fiscal year
2007. A majority of these claims involve multiple issues that are legally and medically complex
and time consuming to adjudicate. Whether a case is complex or simple, VA regional offices are
expected to consistently develop and adjudicate veterans’ and survivors’ claims in a fair, legally
proper, and timely manner.

Lack of Quality Decision Making in VBA

The adequacy of regional office staffing has as much to do with the actual number of personnel
as it does with the level of training and competency of the adjudication staff. VBA has lost much
of its institutional knowledge base over the past four years, due to the retirement of many of its
30-plus year employees. As a result, staffing at most regional offices is now made up largely of
trainees, with less than five years of experience. Over this same period, as regional office
workload demands escalated, these trainees have been put into production units as soon as they
completed their initial training.
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Concern over adequate staffing in VBA to handle its demanding workload was addressed by
VA’s Office of the Inspector General (IG) in a report released in May of this year (Report No.
05-00765-137, dated May 18, 2005). The IG specifically recommended, “in view of growing
demand, the need for quality and timely decisions, and the ongoing training requirements,
reevaluate human resources and ensure that the VBA field organization is adequately staffed and
equipped to meet mission requirements.” Additionally, the chairman of the newly established
Veterans’ Disability Benefits Commission questioned the Under Secretary for Benefits about the
adequacy of current staffing levels during a Commission meeting this past July. The Under
Secretary conceded that the number of personnel has (slightly) decreased over the last three
years. The Chairman requested that he provide a fact paper on how many employees are needed
to adequately deal with VA’s growing claims backlog, which as of October 1, 2005, includes
almost 350,000 rating cases pending in the VBA system. Of these cases, more than 72,000 (21
percent) have been pending for more than 180 days. The appeals rate has also increased from a
historical rate of about 7 percent of all rating decisions being appealed to a current rate that
fluctuates from 11 to 14 percent. This equates to more than 153,000 appeals currently pending at
VA regional offices, with more than 129,000 requiring some type of further adjudicative action.

Over the past few years, The American Legion’s Quality Review Team has visited almost 40 VA
regional offices for the purpose of assessing the station’s overall operation. This includes a
review of recently adjudicated claims. Qur site visits have found that, frequently, there have
been too few supervisors or inexperienced supervisors to provide trainces necessary mentoring,
training, and quality assurance. In addition, at many stations, ongoing training for the new hires
as well as the more experienced staff would be postponed or suspended, so as to focus maximum
effort on production. Despite the fact that VBA’s policy of “production first” has resulted in
many more veterans getting faster action on their claims, the downside has been that tens of
thousands of cases have been prematurely and arbitrarily denied. Sixty-five percent of VA raters
and Decision Review Officers (DRO) surveyed by the IG, in conjunction with its May 2005
report, admitted that they did not have enough time to provide timely and quality decisions. In
fact, 57 percent indicated that they had difficulty meeting production standards if they took time
to adequately develop claims and thoroughly review the evidence before making a decision.
Inadequate staffing levels and pressure to make quick decisions, resulting in an overall decrease
in quality of work, has also been a consistent complaint among Service Center employees
interviewed by The American Legion staff during our regional office guality checks. As a
consequence, the appeals burden at the regional offices, the Board of Veterans’ Appeals (Board
or BVA) and the Appeals Management Center {AMC) continues to grow. What must also be
kept in mind is that there is a disabled veteran, most often with a family, behind each one of
these appeals, who has been fighting the VA system for a year, two years, or more to get what he
or she feels rightfully entitied to receive.

VA IG Report on Variances in Disability Compensation Payments

On December 3, 2004, a Chicago Sun-Times article revealed that Illinois veterans, on the
average, received lower compensation payments than veterans in almost all other states. The
article noted that federal authorities indicated that the Chicago Regional Office (RO)
adjudicators and raters “have interpreted [VA rules regarding the payment of compensation
benefits] more harshly than those [raters and adjudicators in other VA regional offices]
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clsewhere. . . This, noted the Chicago Sun-Times, unfairly punishes veterans solely on the basis
of where they live. .

As a result of the December article, members of the Illinois Congressional delegation and other
concerned Representatives and Senators requested that the VA Secretary investigate this issue.
The Sccretary subsequently ordered the VA Office of the Inspector General to investigate why
there are differences in the average monthly VA disability compensation payments made to
veterans living in different states. The IG conducted an investigation and issued a report on May
18, 2005.

The 1G noted that for fiscal year 2004, average annual payments by state ranged from $6,961 to
$12,000, a difference of over $5,000. According to the 1G the highest paying states were New
Mexico (the highest), Maine, Arkansas, West Virginia, Oklahoma, and Oregon. The lowest
paying states were Indiana, Michigan, Connecticut, Ohio, New Jersey, and lilinois (the lowest).
The IG concluded that no single variable factor was responsible for the discrepancies in
compensation payments.

The 1G concluded that there were 16 possible factors that could cause compensation payment
disparities. In its analysis, the 1G determined that there were ten factors that the VA could not
control and there were six factors over which the VA could exert some control.

According to the 1G, the factors that the VA cannot control are power of attorney representation,
enlisted versus officer, military retirees versus non-military retirees, participation of veterans
receiving benefits, period of service, branch of service, dependents, special monthly
compensation, age, and the average number of disabilities. The six factors that the IG indicated
the VA has some control over are pending claims, brokered claims, appeal rates, transferred
cases, grant rates, and rater experience.

The IG stated that some disabilities are inherently more susceptible to variations in rating
determinations. The 1G indicated that the Rating Schedule (38 C.F.R. Part 4}, because it is a 60-
year-old model, might also cause some inconsistencies. The 1G identified posi-traumatic stress
disorder (PTSD) evaluations, total disability based on PTSD (including individual
unemployability or IU), and all veterans rated with IU as rating decisions susceptible to
variations.

The IG focused on mental disabilities for several reasons: mental disabilities have a high variable
rate {compared to the other body systems evaluated by the Rating Schedule); mental disabilities
have the highest average evaluation (58 percent); and PTSD, which is a mental disability, is one
of the fastest growing service-connected disabilities.

The 1G also noted that there were several instances of benefits fraud in the past few years. It was
stressed that based on an income match, 8,486 veterans in receipt of 1U benefits reported earned
income to the Internal Revenue Service (IRS). The IG indicated that some or all of the 8,486
veterans in receipt of U benefits and in receipt of eamned income, may not be entitled to IU
benefits.
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The 1G’s eight specific recommendations are listed below:

1. Conduct a study to detect and correct unacceptable payment patterns.

2. Work with the Veterans® Disability Benefits Commission to clarify and revise the rating
schedule.

3. Conduct a review of rating practices for certain disabilities such as PTSD and IU.

4, Expand national VA quality review to include review of PTSD evaluations for
consistency, and to determine if the stressor was fully documented.

5. Coordinate with the Veterans Health Administration to improve the quality of medical
cxaminations.

6. Ensure that VA regional offices are adequately staffed and equipped.

7. Consider establishing a lump-sum payment option in lien of recurring monthly payments
for veterans with disability evaluations of 20 percent or less.

8. Analyze differences in claim submission patterns to determine if certain veteran sub-
populations, such as World War 11 veterans or veterans living in certain areas, have been
underserved and perform outreach based on the results of the analysis.

For years The American Legion and other veterans service organizations (VSOs) have stated that
the driving force behind most VA adjudications is the need for the VA to process as many claims
as possible in the fastest possible time. This emphasis on quantity and speed of adjudication
results in premature adjudications, improper denials of benefits, and of course, inconsistent
decisions.

The IG report confirms much of what we have been saying about the VA claims adjudication
process. Essentially, the 1G acknowledges that because the VA often does not take the time to
obtain all relevant evidence and information, there is a good chance that these claims are not
properly adjudicated. The 1G, to its credit, quoted raters and DROs who indicated that VA
management is much more concerned with quantity than quality. Some VA adjudicators stated
that awards and bonuses are centered around production.

The tone of the IG report is disconcerting. The IG implies that where the VA fails to develop
claims properly, there are only improper grants of benefits. The IG failed to mention that in
most claims where the VA does not obtain all relevant information, the claim is denied or under
evaluated. The 1G ignores the fact that many deserving veterans have their claims denied or
under evaluated because the VA, in rush to claim work credit, failed to, or refused to, comply
with the duties to assist and notify. The IG admits that the VA often makes errors but fails to
consider or discuss whether these errors could result in the unlawful denial of benefits or the
undervaluation of service-connected disabilities.

This negative tone exists throughout the IG report. For example, when discussing the differences
between adjudications in New Mexico and Illinois, the 1G noted that New Mexico had the
highest average annual VA disability compensation payments at $11,206. The IG indicated that
the high New Mexico payments “may be a cause for concern.” However, the IG did not express
any concern about the low paying regional offices.
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The IG attacked the current rating schedule as “a 1945 model that does not reflect modern
concepts of disability.” The 1G, however, did not define the term “modern concepts of disability”
and did not explain why the current rating schedule would cause inconsistent payments.

According to the IG, whether a veteran was represented by a VSO was the single most important
factor in determining the amount of compensation payments made to that veteran. The 1G
reported that on the average veterans who are represented by a VSO receive $6,225 more per
year than those veterans without representatives. This is a telling statistic. The VA runs a
disability benefits program fhat is required to be non-adversarial and ex parte. (38 C.F.R. §
3.103(a).) The huge disparity between non-represented veterans and represented veterans
supports the conclusion that the VA claims adjudication system is more adversarial than the VA
or 1G would like to admit.

Posttraumatic Stress Disorder

The 1G reviewed 2,100 PTSD cases at seven regional offices and found that regional offices
approach stressor verification requirements differently from state to state. In particular, there
were differences in how the regional offices verified veterans’ allegations about traumatic events
in service. The 1G also found that, in general, once veterans with PTSD obtain a 100 percent
evaluation their receipt of mental health treatment declined. The American Legion will
specifically address the mistake of making generalizations based on this flawed conclusion in a
separate written statement to the chairman of the full Committee.

The 1G’s discussion of confirmation of PTSD stressor events displays significant confusion over
what evidence is required to confirm a stressor. Veterans do not have to prove they were in
combat to establish the existence of a stressor if there is credible supporting evidence of the
alleged traumatic event. Evidence from the service department indicating that a veteran served in
the area in which the stressful event is alleged to have occurred and evidence supporting the
description of the event should be considered in deciding whether the veteran experienced the
alleged stressor. There is no need for the service records to corroborate every detail including the
veteran'spersonal participation in the stressful event. As long as there is "independent evidence
of the occurrence of a stressful event, and the evidence implies the veteran’s personal
exposure” then the requirement in 38 C.F.R. § 3.304(f) that there be "credible supporting
evidence that the claimed in-service stressor occurred" is satisfied. Suozzi v. Brown, 10 Vet. App.
307, 311 (1997); Pentecost v. Principi, 16 Vet. App. 124, 128 (2002).

The IG report stated that about 25 percent of the 2,100 PTSD awards it reviewed were based on
inadequately developed stressors. The 1G stated that in some cases the VA improperly relied
upon buddy statements, information taken from Internet web sites and other secondary
information to confirm combat and/or a combat-related stressor. First, it is perfectly acceptable
to rely upon buddy statements to confirm combat and/or a combat-related stressor. Dizoglio v.
Brown, 9 Vet.App. 163, 166 (1996). Second, veterans do not have to prove they were in combat
to establish that they suffered a traumatic event in service, even if it is alleged that the traumatic
event occurred in combat. If there is credible supporting evidence that the event occurred and
that the veteran experienced the event, the VA docs not need to request any more information
about the stressor or develop to confirm that the veteran engaged in combat.
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The VA Manual M21-1, Part 111, 5.14, instructs adjudicators to request details of the stressful
incident such as dates, places and unit assignment at the time of the event. However, the Manual
(apparently attempting to comply with U.S. Court of Appeals for Veterans Claims case law) goes
on to state “Do not ask the veteran for specific details in any case in which there is credible
supporting evidence that the claimed in-service stressor occurred.” The 1G report cites to the
M21-1 concerning PTSD claims but does not refer to the above-quoted provision.

Additional areas of concern

Global Assessment of Functioning (GAF)

The 1G indicated that, in general, some mental disabilities are inconsistently evaluated because
medical experts have trouble measuring the degree of disability. In conducting psychiatric
examinations, VA psychiatrists and other VA mental health medical examiners use the GAF
scale to evaluate the veteran's overall psychological, social, and occupational functioning. The
GAF is a numerical assessment that employs a scale of 1 to 100. A score of 100 denotes an
individual who has superior overall functioning in a wide range of activities. At the lower end of
the scale, a score of 1-10 denotes an individual who is so severely disabled that he or she is in
persistent danger of hurting him or herself and others. In evaluating mental disabilities, the VA is
obligated to consider the GAF score as it represents an expert medical opinion by a psychiatrist
or other mental health professional regarding the veteran's social and occupational impairment.

It has been our experience that a significant number of service-connected mental conditions are
under-evaluated because the rater failed to properly consider the GAF score. The IG report did
not mention GAF scores. It is the opinion of The American Legion that if VA raters properly
incorporated GAF scores the overall evaluations for mental conditions would be more consistent
and they would reveal a higher level of severity. In fact, many cases have been appealed to the
U.S Court of Appeals for Veterans Claims because a GAF score assigned by the VA examiner
supported a higher evaluation. Most of these appeals result in a remand or even a reversal. See
Bowling v. Principi, 15 Vet. App, 1 (2001).

Flawed IG Assumptions

The 1G report appears to assume that the states with high levels of compensation payments are
doing something wrong. The 1G apparently did not consider that the states paying a high level of
benefits are making correct legal decisions--doing a better job than the states with Jow levels of
payments. The American Legion believes that it is quite possible that some, if not all, regional
offices are incorrectly denying a considerable number of claims for compensation and under-
evaluating some service-connected conditions. Moreover, based on the findings of our quality
review visits, we believe there are more veterans being unfairly denied benefits and underpaid
benefits than there are veterans who are being unfairly granted benefits and/or overpaid benefits.

Our Quality Review Team has found errors in all of the VA offices reviewed, including the
regional office in Albuquerque, New Mexico. Provided below is a summary of the
discrepancies we noted in our gquality review visit to New Mexico.
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Some of the New Mexico rating decisions reviewed by The American Legion exhibited lack
of knowledge or carelessness. For example:

¢ In some instances, the RO incorrectly denied service connection for a congenital
disease because the RO misinterpreted 38 C.F.R. § 4.9.

+ In some instances, the Global Assessment of Functioning (GAF) score was ignored.

« The effective dates assigned for individual unemployability (IU) created problems.
According to an RO official, the RO assigned an effective date from the receipt of the
VAF 21-8940 — instead of the date of the informal claim for 1U. The official stated
this was a recurrent problem in this RO.

¢ Some VA examinations were inadequate.

e Some ratings concerning claims for increase should have, but did not, consxder 38
C.F.R. § 3.400(0)(2).

¢ Some inferred issues were either missed or ignored.

o The rules concerning new and material evidence were not correctly applied.

* In some instances, special monthly pension (SMP) was not correctly considered or
improperly rejected.

» In some cases, the RO issued confusing and misleading development and notice
letters.

* In some instances, the RO failed to clarify the appellate process to veterans who
clearly were confused.

Many of the types of errors identified in New Mexico were similar to the errors that our Team
found in Chicago. If the New Mexico Regional Office, the highest paying office according to
the IG, exhibited these underpayment and improper denial problems, it is possible that all VA
regional offices under-compensate some claimants to various degrees. The 1G never considered
this possibility. In fact, all regional offices we have visited have exhibited patterns of improper
denial and underpayment. Of course, some regional offices exhibited much better quality than
others..

Also, the BVA remands or reverses approximately 60 percent of the appeals it reviews. It would
probably be safe to say that none of those remands or reversals involve overpayments of benefits
or the improper grant of service connection. The BVA reversal/remand rate reveals that regional
offices commit many errors adverse to veterans,

In spite of the inescapable fact that there is a serious quality problem within the VA regional
offices that unfairly deprives many deserving veterans of VA benefits, the IG did not mention or
even altude to this situation. This omission is a disservice to veterans and casts serious doubt on
most of the IG conclusions. VA’s predictable response to the IG report is not balanced or
responsible and puts the VA in an adversarial position against those who are in receipt of VA
compensation benefits. It should be noted that in the past many VA reviews of benefits had a
chilling effect. For example, when VA Central Office asked to review all grants of U in the
early 1980s, the grants of 1U decreased dramatically. We are concerned that VA will overact in
a similar fashion when it conducts case reviews based on the 1G report.
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Production Versus Quality

Any rational informed observer of the VA adjudication system would find that the VA suffers
from a quality problem. Of course, if VA adjudications are reviewed solely for improper grants
of benefits and improper high evaluations - they can be found. The IG report, in part, confirms
this. However, The American Legion quality reviews and the BVA remand/reversal rates also
confirm that if improper denials and under-evaluations are sought — they will be found in even
greater abundance.

VS0s, as veterans’ advocates, are not expected to act against the best interest of their clients or
members. It is not the job of The American Legion to complain to the VA about over
evaluations or improper grants of benefits. The IG, while not an advocate for veterans, is
supposed to be impartial. The 1G was asked to find out why Hlinois veterans were being paid so
much less than veterans in other states. The implication was that Hllinois veterans were being
treated unfairly. The 1G, to its discredit, did not consider or discuss in any meaningful way the
possibility that veterans in lllinois were being underpaid and improperly denied. No 1G
recommendation dealt with unfair denials and under-evaluations. Instead, the IG created a worst-
case situation and tried to calculate the savings if the worst case proved to be true.

Lump Sum Payments

Lump sum payment of benefits is a bad idea. The 1G report confirms that acceptance of a lump
sum payment would prevent a veteran for filing a claim for increase. For example, a veteran
might establish entitlement to service connection for hypertension evaluated as 10 percent
disabling. Years later the hypertension could cause a heart condition that would render the
veteran unemployable, and the heart disability might cause the veteran’s death. The veteran
would not be able to obtain an increase in evaluation if he or she accepted the lump sum
payment. It is not clear whether the spouse would be entitled to service-connected death benefits
in such a case. Additionally, in implementing this option, one would have to necessarily assume
that the initial award, for which the lump sum is paid, is correct. As indicated by the high BVA
remand and reversal rate, this is not a safe assumption.

Regional office consolidation is an idea that rears its ugly head every few years. Some VA
managers like the idea of consolidation because of the economic advantage to the VA. It is
cheaper to have 10 or 16 offices rather than to pay for 57 regional offices. However, in our
experience, many of the bigger VA offices have more quality problems than the smaller regional
offices. The American Legion quality reviews reveal that the fact that raters and DROs are under
the same roof does not mean they will all rate claims consistently. Also, consolidation,
especially consolidation in low cost of living rural areas, would hamper access to the VA
regional offices for many veterans, especially low income and minority veterans. Obviously, that
is not a good thing.

The American Legion offers the following recommendations in response to the IG’s report and
recommendations:
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1. The VA should implement an independent quality review program with teeth. The quality
review managers and employees should be supervised by someone outside of VBA, such
as the VA General Counsel or even the VA Secretary so that the people checking the
quality of RO actions are not put into conflict with their supervisors and will not be
subject to undue influence by VA managers.

2. The VA should make certain that the VA employees who perform their quality reviews
are experts in veterans’ law,

3. VA managers, DROs, and raters should be rewarded for excellent quality performance
and held accountable for quality problems. Poor quality should result in a restriction on
bonuses and promotions.

4, Both the VA and interested VSO groups (if they are willing) should initiate outreach
efforts to veterans in states where there are fewer claims filed than the national average.
The VA and the VSO organizations should conduct separate outreach programs..

5. The VA should not evaluate any mental condition without an acceptable Global
Assessment of Functioning evaluation,

VBA PTSD Review

In response to the 1G recommendation No. 3, VBA announced that it plans to review all PTSD
claims (100 percent schedular and 1U where PTSD is the predominant condition) granted from
fiscal year 1999 through fiscal year 2004. More than 70,000 cases will be part of this enormous
review. The American Legion has serious concerns with this review and we strongly support
Senate Amendment 1864 to the fiscal year 2006 Military construction and Veterans Affairs
Appropriation Bill which would provide much needed Congressional oversight and safeguards to
ensure that our nation’s psychologically traumatized veterans are not unfairly penalized for VA’s
mistakes.

First, the intent of such a review is highly questionable as it would only cover claims that were
granted, not those that were erroneously or prematurely denied and/or under evaluated, a number
that is undoubtedly higher than those that were improperly allowed. Contrary to the IG’s
conclusion that there is a major problem with veterans being awarded service connection for
PTSD without proper verification of stressors, The American Legion’s Quality Review Team has
found, in every regional office we have visited, instances of improper or premature denial of
PTSD claims. Failure to request supporting information from the United States Armed Services
Center for Unit Record Research (CURRY, or otherwise failing to fully develop a claim, prior to
adjudication is a common error. We have also seen numerous instances of overdevelopment of
stressors, such as requiring the veteran to submit additional evidence to verify the claimed
stressor when sufficient evidence to verify the stressor has already been obtained. Under
evaluation of mental conditions has also occurred in every regional office we have visited.

Second, discrepancies in the way regional offices process PTSD claims should be addressed in
the adjudication of claims that are currently pending and those that are filed in the future.
Instances of fraud aside, veterans whose claims have already been established should not have to
suffer through the long and agonizing claims process again because of VA adjudicative
deficiencies. Moreover, in light of its enormous claims and appeals backlog, as discussed
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previously in this testimony, VA simply cannot afford to tap its already limited resources to
conduct a review of more than 70,000 cases that would otherwise not have to be touched.

Lastly, announcing it will review thousands of previously granted PTSD cases, inchuding those
that were deemed to be “permanent and total” and would otherwise need no further action,
without fully considering all potential ramifications, or even how such a large-scale review
would be conducted, is extremely irresponsible. This past July, the Under Secretary for Benefits
initially informed the executive directors of the major VSOs that VBA planned to begin its
review of the 70,000 plus PTSD cases in September. VA has since informed us that the major
review will not commence until it completed its review of the 2,100 cases looked at by the 1G.
Additional details, or even general information, regarding its review plans has not been released.
Unfortunately, VA’s knee jerk reaction to the IG’s recommendation was quickly picked up by
the media, resulting in undue stress among an untold number of veterans with serious psychiatric
disabilities. Since the PTSD story first appeared in the media, The American Legion has
received numerous inquiries from veterans concerned that VA will use the review to take away
their benefits or make them relive the events that caused their illnesses by requiring them to
“prove their case” all over again. In fact, many who have contacted us thought that they would
automatically lose their benefits without notice. Although we requested, on several occasions,
that VA issue an official public statement or press release to explain the purpose and intent of the
review and clear up any confusion or misinformation resniting from media articles, VA has
failed to do so, further exacerbating veterans’ anxiety over the review.

Mr Chairman, thank you again for allowing The American Legion to submit for the record on
these important issues. We look forward to working with you and the members of the
Committee to help ensure America’s veterans receive fair and equitable adjudication of their
disability claims. This concludes our statement.
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STATEMENT OF RICK SURRATT
DEPUTY NATIONAL LEGISLATIVE DIRECTOR
DISABLED AMERICAN VETERANS
FOR OCTOBER 20, 2005, HEARING IN THE
SUBCOMMITTEE ON DISABILITY ASSISTANCE AND MEMORIAL AFFAIRS
COMMITTEE ON YETERANS® AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES

Mr. Chairman and Members of the Subcommittee:

In accordance with the invitation of the Subcommittee, the Disabled American Veterans (DAV)
submits its views on three specified items: (1) the Government Accountability Office’s (GAO’s)
November 2004 report, VA Needs Plan for Assessing Consistency of Decisions; (2) the Department of
Veterans Affairs (VA) Office of Inspector General (OIG) May 2005 report, Review of State Variances in
V4 Disability Compensation Payments; and (3) the United States Court of Appeals for the Federal
Circuit’s decision in Allen v. Principi.

EXECUTIVE SUMMARY

After having designated VA’s disability compensation program *high risk” because of its
concerns about the consistency of decisions, GAO later found that VA data are insufficient for
determining possible decision-making inconsistencies. Apart from these contradictory GAO findings,
indications of inconsistency do exist. In response to a survey, DAV National Service Officers (NSOs})
reported variations in the consistency of VA claims decisions. In addition to GAO’s recommended steps
to improve data and conduct studies on consistency, VA must focus on the causes of inconsistency.

To address concerns about substantial variations in average annual compensation payments
among the states, OIG reviewed compensation awards from the six states with the highest average annual
payments (“high cluster”) and the six states with the lowest average annual payments (*low cluster”)
finding that veteran demographics and inconsistent rating decisions may account in part for the variations.
OIG also found that claims processing practices, the quality of disability examinations, staffing levels,
production pressures, and adjudicator experience and training may influence payment levels. On average,
veterans in the high cluster states had more service-connected disabilities and higher disability ratings
than veterans in the low cluster. In general, training was a higher priority, adjudicators were more
experienced and had less difficulty applying the disability rating schedule, disability examinations were
judged better, and error rates were lower in the high cluster states. Adjudicators in the high cluster states
took longer to adjudicate claims, although the pressing backlogs were smaller there and they shipped
fewer cases to other offices for adjudication. High cluster states had higher percentages of (1) represented
veterans, who were shown to be higher compensated than unrepresented veterans; (2) Vietnam veterans,
who were shown to be higher compensated than veterans of other periods; and (3) veterans of the enlisted
ranks, who were shown to be higher compensated than veterans of the officer ranks. In the high cluster, a
higher percentage of veterans exercised their right to appeal than in the Jow cluster. These findings
suggest that the trend of lower payments in some states may be due in part to lower proficiency in
adjudication. Adequate resources are essential to proficient claims adjudication.

A fundamental principle of law is that a disability due to military service is compensated. A
secondary disability that results from a service-connected disability is due to service. The effects of
alcohol abuse are considered in evaluating the severity of service-connected posttraumatic stress disorder
(PTSD), for example, when the alcobol abuse resulted from and is a component of the PTSD, though
alcohol abuse itself, as a primary condition, is not compensable. The ongoing effort to change the law to
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prohibit consideration of the effects of alcohol abuse in rating PTSD for compensation purposes appears
to be more a product of a political agenda and negative attitudes about compensating mental illness with
associated alcohol abuse than about the equity of doing so. Rather than rely on views of agency witnesses
who speak to further an agenda, Congress should rely, in its consideration of this issue, on the views of
medical professionals who have insight and understanding about the cause-and-effect relationship
between the distressing symptoms of PTSD and alcohol abuse. No justification exists for changing the
law to prohibit compensation for alcohol abuse incurred under these circumstances.

STATEMENT
VA Needs Plan for Assessing Consistency of Decisions

From its 2003 review of VA’s disability compensation program, GAO found that VA is
struggling to provide accurate, timely, and consistent disability rating decisions. GAO designated the
program “high risk.”’ Subsequently, the Chairman of the then Subcommittee on Benefits of the House
Committee on Veterans’ Affairs asked GAO to conducl a review to determine (1) the actions VA has
taken to assess the consistency of regional office decisions on disability compensation claims and (2) the
extent to which VA program data can be used to measure the consistency of decision making among
regional offices.? In its report from this review, GAO noted: “In January 2003, in part because of
concerns about consistency, we designated VA’s disability program . . . as high risk.” GAO found that
VA does not systematically assess decision-making consistency among its field offices. For its own
assessment, GAO found that current VA data were insufficient for GAO to compare decision making
among VA regional offices and therefore did not provide “a reliable basis for identifying indications of
possible decision-making inconsistencies™ in the disability compensation program.’

Like other of its unsubstantiated, broad-brush criticisms and allegations about defects in VA
programs, GAO here specifically alleged systemic inconsistency in VA decision making, and this finding
served as the premise for further review, upon which GAO then found that VA data are insufficient for
identifying “possible,” or “potential,” decision-making inconsistencies.’ The obvious question is how
GAO was initially able to find VA had problems with inconsistency when its later review concluded that

VA data are insufficient 1o reveal inconsistencies.

That said, we do not disagree with GAQ’s finding that VA has made littlc effort to assess and
ensure consistency. We do not disagree with GAO’s finding that the data are insufficient for this purpose.
GAO did have a factual basis for these findings, unlike its mere convenient assumption that the program
is plagued with inconsistency. Apart from GAO’s unfounded declaration, there are indications of
inconsistency in VA’s decisions on compensation claims, however. The experience and observations of
those who work within the system on a regular basis have shown a lack of uniformity in the
understanding and application of the law, as well as variations in management emphasis on accuracy and
technical proficiency.

Over the past 3 years, the DAV's corps of approximately 260 NSOs reviewed an average of
202,000 rating decisions per year. To aid GAQ in this review, the DAV surveyed its National Service

1'U.S. Gen. Accounting Office, GA0-03-119, High-Risk Series: An Update 38 (Jan. 2003).
241.8. Gov’t Accountability Office, GAO-05-99, Veterans Benefits: VA Needs Plan for Assessing Consistency of
Decisions 1 (Nov, 2004).
3
Id.
“Id at2,16-22.
S1d at2,18,19.
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Offices with 25 questions on VA rating consistency in late November 2003. The first four survey
questions addressed overall consistency among VA regional offices, overall consistency among
adjudicators in the same regional offices, overall consistency between rating veterans service .
representatives (RVSRs) and decision review officers (DROs), and overall consistency between regional
office decisions and Board of Veterans’ Appeals (BVA) decisions. The remaining 21 questions addressed
consistency among regional offices in deciding specific issues and in ratings on specific types of
disabilities by body system. National Service Office supervisors were asked to rank consistency on a
scale from 1 to 5, with 1 representing “not consistent,” 2 representing “substantial variations in
consistency,” 3 representing “fairly consistent,” 4 representing “substantially consistent,” and 5
representing “consistent.” Twenty-one of the 51 responses indicated substantial variations in consistency
among VA regional offices. Twenty-two indicated that decisions among VA regional offices were fairly
consistent. Only 3 rated interoffice decision making as consistent. Twenty-five responses indicated that
decision making was fairly consistent among adjudicators within the same regional office. Thirty-three
responses indicated substantial variations in consistency between RVSRs and DROs. Twenty-three
respondents indicated there is substantial variation in consistency between regional office decisions and
BVA decisions. Thirty-five respondents indicated that there were substantial variations in consistency in
ratings for mental disabilities, which was the highest level of inconsistency noted on the survey. Sixteen
responses ranked decisions on presumptive service connection as substantially consistent, the highest
number for that ranking. Twenty-three more ranked decisions on presumptive service connection as
fairly consistent. Thirty-eight respondents ranked ratings for eye disabilities as fairly consistent,
constituting the highest number for this ranking. The rankings for consistency of ratings involving other
bodily systems were predominantly in the midrange.

In its report, GAO noted: “Although VA acknowledges that veterans are concerned about
consistency, VA has not taken action to assess consistency.™ A lack of consistency is evidence of
arbitrariness or seriously flawed decision making. It may demonstrate inadequate training or a lack of
proficiency, which may result from inadequate resources. Certainly, it demonstrates management
deficiencies and a lack of oversight and accountability within VA. Thus, VA’s continued failure to
correct the problem represents an unacceptable management tolerance of erroneous decision making,
which is a disservice to veterans and taxpayers. GAO recommended that VA (1) modify its data
gathering to allow it to identify inconsistencies and {2) conduct systematic studies of consistency. Those
steps are not the ultimate solution, however. While those steps are essential to a better understanding of
any problem of inconsistency and the targeting of remedies, we believe VA must focus more immediately
and fundamentally on the more readily apparent causes of inconsistency. Its budget must request
adequate resources. It must invest in more thorough training. It must institute more comprehensive
quality assurance measures. It must incorporate real accountability on the part of adjudicators and
managerent alike.

Review of State Variances in VA Disability Compensation Payments

To address legislators’ concerns about Veterans Benefits Administration (VBA) data showing
that average compensation payments made to lilinois veterans were the lowest of all states, the VA
Secretary requested that OIG conduct a review to determine the reasons for variations in the average
monthly disability compensation payments. OIG limited its review to the six states with the highest and
the six states with the lowest average compensation payments, which it designated the “high cluster” and
the “low cluster.”

As of fiscal year (FY) 2004, the national average annual compensation payment for a disabled
veteran was $8,378. The average annual payment for veterans in the high cluster states was $11,073,

°ld at17.
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compared with $7,127 for veterans in the low cluster states. The average annual payment in the highest
state was $12,004, and the average annual payment in the lowest state was $6,961 7

According to OIG, demographic factors, over which VA has virtually no control, account for
sonie of the variation. The demographic factors OIG studied were: military retired status, enlisted or
officers status, average age, number of disabilities, representation by an accredited organization, branch
of service, period of service, existence of dependents, and entitlement to special monthly compensation.

OIG found that, on average, military retirees, veterans of the enlisted ranks, veterans with higher
numbers of disabilities, veterans represented by accredited organizations, and Vietnam veterans receive
higher compensation payments and that, generally, the high cluster states had more of these veterans than
the low cluster states. OIG could not evaluate the effect of entitlement to additional compensation for
dependents and entitlement to special monthly compensation because of data limitations. OlG concluded
that there was no correlation between the compensation rates and veterans’ ages or branch of service.”

The variations between repre: d and unrepresented veterans were particularly marked. The
national averages showed that veterans represented by accredited service organizations had substantially
higher levels of compensation than veterans without representation. The national average annual payment
for veterans with representation was $10, 631, compared with a national average of $4,406 for
unrepresented veterans. All the states in the high cluster had higher percentages of represented veterans.
Nationwide, 63.8 percent of the veterans receiving compensation were represented. In the high cluster
slates, 69.5 percent of the veterans were represented. In the low cluster states, 54.7 percent of the
veterans were represented. In the high cluster states, veterans with representation had an average annual
payment of $13,488. Represented veterans in the low cluster states bad an average annual payment of
$9,891, above the national average of $8,378 for all veterans. Though well below the national average for
represented veterans and below the national average for all veterans, unrepresented veterans in the high
cluster states had an average annual payment of $5,637, compared with only $3,862 for unrepresented
veterans in the low cluster states. Thus, represented veterans in the high cluster states received an average
annual payment that was $7,644 higher than the average annual payment of unrepresented veterans in low
cluster states.'’ As we will discuss below, this appears to call into question some of the conclusions
reached or suggested by OIG.

OIG investigated seven claims processing factors as potential contributors to the variation. OIG
observed that VA has some control over these factors. The claims processing factors considered were:
number of pending claims, brokering of claims, rating timeliness, rater experience, appeal rates,
transferred claims, and grant rates.’

On the whole, the six low cluster states had higher numbers of pending claims in 1999 and 2004
than the six high cluster states. Five states in the low cluster showed higher numbers of pending claims in
2004 than in 1999. One state in the low cluster had 34.1 percent fewer claims pending in 2004 than in
1999, 1f this one anomaly is disregarded, the average increase in pending claims for the five remaining
low cluster states was 50.82 percent. The average increase in pending claims for the high cluster states
was 42.7 percent. One state in the high cluster contributed disproportionately to this average increase: the
pending caseload for Oregon increased by 64.3 percent. Nationwide, pending claims rose by 33.9 percent

7 Department of Veterans Affairs Office of Inspector General, Rep. No. 05-00763-137, Review of State Variances in
VA Disability Compensation Payments ti-iii, 12 (May 2005).

8 1d. at 20,

% Id. at 20-27.

1. at 23-24.

"1 a128.
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from 1999 to 2004. All of the low cluster states except the one with a decreased inventory of pending
claims exceeded the national average. Three of the high cluster states exceeded and one equaled the
national average for increase in pending claims, leaving two states below the national average for
increased pending claims. OIG concluded that there is no apparent correlation between pending caseload
variations and average annual payment variations."?

To reduce large claims backlogs within regional offices, VA transfers pending claims to regional
offices with smaller caseloads on hand for adjudication, a practice it refers to as “brokering.” On the
whole, the six states in the high cluster brokered fewer in number and a lower percentage of their decided
cases in 2004. Only two of the high cluster states brokered a higher percentage of their cases than the
national average of 13.3 percent for brokered cases. Of the low cluster states, the three lowest payment
states brokered percentages of their cases well above the national average. However, because the
brokered cases could not be individually identified, OIG could not determine whether there was any
significant variations or trend toward lower compensation awards in brokered cases.” )

Using 120 days as a timeliness baseline, VA data showed that the high cluster states had a higher
percentage of claims that took more than 120 days to complete than the low cluster states. For the years
2002, 2003, and 2004, the high cluster states had a 3-year average of 69.51 percent for cases that took
more than 120 days to complete, as compared with 65.20 percent for the low cluster states. In cach of the
three years, both the high cluster and low cluster states had overall averages that exceeded the national
average of cases taking more than 120 days to complete. OIG concluded that the variations in the time
taken to process claims had no correlation to average annual payments."*

Compared with low cluster states, RVSRs in high cluster states were overall shown to be
somewhat more experienced. For two of the three years 2002-2004, the six-state average for RVSR
experience in the low cluster states was slightly above the national average, however. OIG concluded
that, though RVSR experience does not explain the variation in average annual payments, it does have
some influence on this average.”

o calculate appeal rates for the individual states in the high and low clusters, OIG took the
number of appeals filed during the 3-year period ending with 2004 for each state in relation to the number
of veterans receiving compensation in that state (rather than as a percentage of the number of decisions
rendered). In the high cluster, the six-state average for number of appeals per 1,000 veterans was 47.7,
compared with 32.7 in the low cluster, or 5 percent for the high cluster vs. 3 percent for the low cluster.
Four of the six high cluster states had appeal rates substantially higher than the national average of 34
appeals per 1,000 veterans: Arkansas-80 appeals, West Virginia-69 appeals, Oregon-39 appeals, and
Oklahoma-38 appeals. With 33 appeals, New Mexico was one below the national rate. With 27, Maine
was 7 below the national rate. In the low cluster, only one state exceeded the national rate. OIG
concluded: *“The data does not suggest that a higher rate of appeals results in higher average annual
payments.””®

OIG thought that the transfer of a case between regional offices subsequent to adjudication
because the veteran relocated might have an effect on the leve! of payment and thus a study of transferred
cases might reveal an impact upon variations. Because VBA does not track transferred cases, OIG was

2 1d., at 28-29.
I a1 29-30.
" Id. at 30-31.
B Hd. at31-32.
1 fd. at 32-33.
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unable to review the effect of this factor.”” Similarly, because VBA no longer tracks grants and demals,
OIG was unable to determine if there were differences among the states in the rates of grants and denials
that could be responsible for variations.'®

According to OIG’s findings, veterans in high cluster states tended to have higher combined
ratings, lughcr ratings for individual disabilities, and higher percentages of veterans with total disability
ratings.” For the high cluster states, the average combined degree of service-connected disability was
44.2 percent, compared with 33 .4 percent for the low cluster states.” The high cluster states had higher
percentages of veterans raled above 60 percent than the low cluster states. Conversely, the hlgh cluster
states had lower percentages of veterans rated less than 40 percent than the low cluster states.”

Compared to the low cluster states, the high cluster states averaged fewer 10-percent ratings and more
100-percent ratings than the low cluster states. In the high cluster, the six-state average was 23.5 percent
for veterans rated 10 percent and 11.6 percent for veterans rated 100 percent. In the low cluster, the six-
state average was 35.7 percent for veterans rated 10 percent and 7.1 percent for veterans rated 100 percent
disabled.

From these statistics, OIG segued into a recommendation of lump-sum payments for less severe
disabilities. Noting that 46.9 percent of all disabled veterans are rated from 0 to 20 percent, OIG
recommended that VBA propose a one-time lump-sum option payment for these veterans to inactivate
1.17 million claims, or reduce active case files by 46.9 percent. OIG observed that this would “result in
reducing recurring compensation payments of $1.96 billion a year and free up staff to improve the quality
and timeliness of future workload.”

The percentages of veterans receiving compensation for disabilities rated total on account of
individual unemployability or under the rating schedule were higher than the national average in the high
cluster and higher than in the low cluster. In the high cluster, 14.3 percent of the veterans were rated
totally disabled due to unemployability, compared with 7.9 percent nationally and 5.4 percent in the low
cluster. In the high cluster, 11.6 percent of the veterans were rated 100 percent according to the rating
schedule compared with 8.4 percent nationally and 7.1 percent in the low cluster. Al the high cluster
states werc above the national average for veterans rated totally disabled on a schedular basis and due to
unemployability; all the low cluster states were below the nauonal average for veterans rated totally
disabled on a schedular basis and due to unemployability.* Although OIG apparently did not calculate
how much this variation contributed to the higher average annual payments in the high cluster and the
lower average annual payments in the low cluster, it did note that totally disabled veterans received an
average annual compensation of $30,940, while all other veterans received an average annual
compensation of $4,239, and that the 16.3 percent of veterans 5pald at the 100 percent rate nationally
received 57.6 percent of the total compensation paid in 20047

Looking at ratings by body system, OIG found generally that veterans in the high cluster states
had higher ratings, that ratings based on subjective criteria showed more variability, and lhat rating
criteria requiring the exercise of greater judgment are more difficult for RVSRs to apply.®® Compared

" 1d. at 33.
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with the national average of 4.1 percent and the low cluster average of 2.8 percent, 8.9 percent of veterans
in the high cluster were receiving compensation at the 100-percent rate for disabilities that included PTSD
or PTSD with unemployability. Veterans with 10-percent ratings, total schedular ratings, and total ratings
for unemployability account for most of the variations found.”’

Departing from its comparison of high and low cluster states for factors causing variations, OIG
reviewed PTSD decisions for proper adjudication from seven VA regional offices. In OIG’s view,
service connection was established for PTSD in 25 percent of the cases it reviewed without proper
verification that the veterans experienced responsible stressors in service. OIG attributed the problems it
identified to differences in interpretation of policy guides and the necessity to base decisions on judgment
under ambiguous criteria.”® In OIG’s view, quality reviews under the Systematic Technical Accuracy
Review (STAR) program are not completely effective for discovering claims development deficiencies in
PTSD cases. A comparison of STAR data for all claims decisions of the high and low cluster states
showed overall 2004 error rates of 12.7 percent in the high cluster and 15.2 percent in the low cluster.”

In response to an OIG survey, RVSRs and DROs indicated that adjudicator training had not been
a high priority in VBA, although they were said to have expressed generally positive opinions about the
quality of the training they did receive. Nearly half admitted that many claims were decided without
adequate record development, and some evaluated disability examinations as poor. They saw an
incongruity between their objectives of making legally correct and factually substantiated decisions and
management objectives of maximizing decision output to meet production standards and reduce backlogs.
Nearly half reported that it is generally or very difficult to meet production standards without sacrificing
quality. Fifty-seven percent reported difficulty meeting production standards if they make sure they have
sufficient evidence for rating each case and thoroughly review the evidence. Most attributed VA’s
inability to make timely and high quality decisions to insufficient staff. The OIG report quoted many
respondents’ narrative comments aboul management emphasis on quantity, with rewards and incentives
for high production and with no rewards or incentives for quality work. Respondents from both high and
low cluster states shared these concerns about production standards and staffing. This is consistent with
results of a DAV survey in May of this year regarding claims processing in which about two-thirds of our
NSO supervisors pointed specifically to the push for production and overworked VA employees as a
serious problem responsible for poor decision making. Respondents from the states with higher average
annual compensation payments indicated that training had received higher priority than respondents from
the states with low average annual payments. Likewise, respondents from the high cluster had a more
favorable opinion about the quality of disability examinations in their regional offices than respondents
from states with the lowest average compensation payments. Respondents from states with the highest
average compensation payments reported less difficulty applying the disability rating schedule than
respondents from the lowest payment states, Fifteen percent of respondents from high payment states and
49 percent of respondents from low payment states reported management had, subsequent to the publicity
about variations, encouraged them to change their attitudes when rating disability claims.®

OIG’s ultimate conclusion, apparently, is that, because the variation of the high cluster from the
national average for compensation payments (deviation from the mean) is supposedly greater than the
deviation of the low cluster from the national average, “this suggests that the high cluster may be more
problematic than the low ranked states.™ The results of this study do not necessarily suggest, and
certainly do not conclusively show, there are more errors in favor of veterans than against them. With the

7 Id. a1 43-45.
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widespread and longstanding quality problems, the national average may very well not represent the most
appropriate level of compensation. If the national average itself is too low because of poor rating
practices, the high cluster may be closer to what is in reality appropriate. Indecd, some of the findings
and survey responses about compromises in quality for higher production suggest that is the situation.
Thaus, because the mean may not be a reliable benchmark or indicator of what is proper, the derivative
deviation from the mean, as far as it goes here, is only a raw mathematical measure that by itself supports
no clear-cut conclusions and serves as no reliable basis for action.

The general trend was that veterans in the Iow cluster states received average annual
compensation payments below the national average. However, represented veterans and Vietnam
veterans were two notable exceptions. Their average annual compensation payments were higher than the
national average for all veterans. It would be interesting to compare percentages of veterans with
accredited representatives by period of service to determine if that contributed to higher annual
compensation payments o Vietnam veterans. Higher percentages of veterans in low cluster states who
lacked representation in their claims pulled the average annual payment down significantly. 1t is telling
that the six-state average annual payment of $9,891 for represented veterans in the low cluster is 18
percent above the national average of $8,378 for all veterans. Though significant, the gap between the
six-state average annual payment for represented veterans in the high cluster and the six-state average
annual payment for represented veterans in the low cluster is smaller than it is between the six-state
average for all veterans in the high cluster and the six-state average for all veterans in the low cluster.
The six-state average annual payment of $13,488 for represented veterans in the high cluster is 36 percent
higher than the six-state average of $9,891 for represented veterans in the low cluster. The six-state
average annual payment of $11,073 for all veterans in the high cluster is 55 percent higher than the six-
state average annual payment of $7,127 for all veterans in the low cluster. The gap between the six-state
average annual payment of represented veterans in the high cluster and represented veterans in the low
cluster is also substantially smaller than the disparity between the six-state average for unrepresented
veterans in the high cluster and the six-state average for unrepresented veterans in the low cluster. The
six-state average annual payment of $5,637 for unrepresented veterans in the high cluster is 46 percent
higher than the six-state average of $3,862 for unrepresented veterans in the low cluster. The gaps
between represented veterans and unrepresented veterans in the high cluster and between represented and
unrepresented veterans in the low cluster are also marked. The six-state average annual payment of
$13,488 for represented veterans in the high cluster is 139 percent higher than the six-state average annual
payment of $5,637 for unrepresented veterans in the high cluster; the six-state average annual payment of
$9,891 for represented veterans in the low cluster is 156 percent higher than the six-state average annual
payment of $3,862 for unrepresented veterans in the Jow cluster. Said differently, the six-state average
annual payment for represented veterans in the low cluster is more than two and one-half times as much
as the gix-state average for unrepresented veterans in the low cluster.

After publication of the variations, it was predominantly management in the low payment states
that encouraged a change in attitude to improve the faimess of claims decisions. After the regional office
director in Chicago became “committed to awarding all benefits consistent with law and regulation” and
acted on that commitment by doubling training, emphasizing quality, and pairing trainees with mentors
who embodied a philosophy of granting every benefit possible, Illinois moved from 47th in 2000 to Sthin
2005.% These facts support the conclusion that improperly low payments may be a more pervasive
problem than purportedly unjustified higher payments.

The other facts also strongly suggest more problems with lower payment states. In the high
cluster, training was a higher priority than in the low cluster. Decision makers were somewhat more
experienced in the high cluster than in the Jow cluster. According to the survey, adjudicators in the high

¥ 1d at 15,
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cluster had less difficulty applying the rating schedule than adjudicators in the low cluster. Disability
examinations were judged better in the high cluster than in the low cluster. The high cluster had an
overall lower error rate under STAR in 2004. Adjudicators in the high cluster take longer 1o decide
claims than adjudicators in the low cluster; however, there is less of a backlog pressing adjudicators in the
high cluster than the low cluster, despite higher numbers of claims filed, more veterans on the
compensation rolls, and fewer brokered cases. As noted, represented veterans are higher compensated,
and higher percentages of veterans are represented in the high cluster. More of these veterans in the high
cluster exercise their right to appeal, but, on average, they have higher numbers of service-connected
disabilities and higher ratings than veterans in the low cluster. Vietnam veterans have higher rated
disabilities than veterans of other periods, and there is a higher percentage of Vietnam veterans in the high
cluster than in the Jow cluster. Possibly due to exposure to more trauma, enlisted veterans are rated
higher than veterans from the officer ranks. The high cluster had higher percentages of enlisted veterans
than the low cluster. Though OIG dismissed some of these factors as insignificant, such as appeal rates,
they generally fit into an overall pattern of factors favorable to higher average payments, along with
demographic factors that show valid reasons for the higher average payments in the high cluster.
Moreover, we believe some of OIG’s analysis is questionable. For example, OIG considered appeal rates
in the states as a percentage of the veteran population of the states rather than as a percentage of claims
decisions for the period. OIG viewed data sets pertaining to one factor in isolation from data sets
pertaining to other factors. For example, OIG did not consider appeal rates in light of demographic
variations between states that may have influenced appeal rates. OIG did not consider appeal rates in
relation to the number of pending claims, brokered cascs, adjudicator experience, etc., that may have
shown correlations. Though OIG reviewed grants of service connection for PTSD in an attempt to
attribute variations to purportedly questionable grants, O1G reviewed no denied claims to ascertain
whether questionable denials could have been responsible for comparatively lower payments in some
states. Without reviewing for patterns of erroneously low ratings or improper denials, OIG seems to
conveniently assume that the high payment states are deciding cases incorrectly. We question whether
OIG can draw any valid conclusions about variability without studying both positive and negative
deviations from the mean.

While admitting that the review of rating practices were generally inconclusive for the purpose of
attributing the variations to them,” OIG recommends lump-sum payments as a solution to variations, the
causes of which are not satisfactorily understood. Observing that 46.9 percent of service-connected
veterans are rated 0, 10, and 20 percent, OIG recommends payment of lump sums “for all veterans with
disabilities rated 20 percent or less,” which would “result in reducing 46.9 percent or 1,117 million active
case files” and result in “reducing recurring compensation payments of $1.96 billion a year and free up
staff to improve the quality and timeliness of future workload.”™ As of the end of 2004, approximately
15,300 veterans were rated 0 percent. Apparently OIG would pay lump sums to veterans rated 0 percent
who may never otherwise have compensable disability. It is unclear whether muitiple lump sums would
be paid for muitiple noncompensable disabilitics. However, OIG does admit here, perhaps unwittingly,
that the real problem is poor quality and timeliness due to inadequate staff, where it elsewhere
acknowledged only that payment levels “may be” affected by timeliness pressures, staffing levels, and
adjudicator experience and training.”

Though the better trained and more experienced adjudicators from the high cluster states have no
general difficulty in applying the rating schedule, OIG parrots others——primarily GAO—that have
criticized it and recommends that it undergo “major restructuring.™®

BEg.,id at34.
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OIG has, we believe, attempted to address the political concerns over the lilinois ranking by
attempting to shift most of the blame away from inadequate resources and consequent management
emphasis on production quotas at the expense of accuracy to the rating schedule and veterans, the victims,
for the variations. Iilinois did not require a restructured rating schedule or lump-sum paymenis to come
from the bottom to the Sth-ranked state in 2005. It needed only an attitude adjustment, better training,
and an emphasis on lawful decision making. If we had that kind of proficiency, focus, and mindset in
every regional office, there would not be such a wide gap between the benefit levels of represented and
unrepresented veterans, The will to change must be backed by adequate resources, however.

Allen v. Principi

0IG singled out PTSD for separate review because this disability is inherently the most
susceptible to variations’’and the most vulnerable to criticism. Regrettably, PTSD has a stigma for some
and some still prejudicially view veterans with mental illness skeptically as weaklings or malingerers,
apparently. While the more enlightened professionals understand PTSD and its very real and debilitating
nature, there seems to be less sensitivity and understanding at the political levels of government. An
aversion to compensation for PTSD shows in the critical views sometimes expressed. This appears to be
the mindset responsible for the ongoing campaign to negate the judicial decision upholding the law that
the effects of alcohol abuse caused by and a component of PTSD must be considered in evaluating the
fevel of disability for compensation purposes.”® Congress should therefore not look to VA witnesses whe
have an agenda on this issue for a proper understanding, but to the wealth of insightful information from
professionals who treat PTSD patients and understand its nature.

A fundamental principle of veterans law is that veterans are compensated for disabilities caused
by service in the Armed Forces. Disability caused by the willful use of alcohol to enjoy its intoxicating
effects is not caused by service and is not in the line of duty. However, disability from alcohol use caused
by service-connected PTSD, for example, is due to a service-connected disability and is therefore caused
by service. The Court upheld this principle of law in 4llen. In previous testimony before this
Subcommittee’s predecessor subcommittee, we discussed the legal and equitable significance of the
distinction. We cited medical authorities on the causal relationship between the distressing symptoms of
PTSD and the use of alcohol for an emotional numbing effect to escape or cope with the intrusive
psychological pain.® Because of the page limitation imposed here, we incorporate our previous
testimony herein by reference. In short, no justification exists for disturbing the court’s decision o this
question.

CONCLUSION

While variations in the average compensation payment levels {rom state to state are apparently
attributable in part to demographic factors, available information also suggests that there are responsible
inconsistencies in VA decision making related to inadequate resources and the level of management
emphasis on adjudicator proficiency and decisional accuracy. Compensation for alcohol abuse as a
component of a service-connected disability is correct under the law, in accordance with the fundamental
principles of compensation, and appropriate as a matter of equity.

Y 1d. a1 9.

% tllen v. Principi, 237 F.3d 1368 (Fed. Cir. 2001).

% Hearing on H.R. 241, H.R. 533, H.R. 761, HL.R. 850, H.R. 966, and H.R. 1048 Before the Subcomm. an Benefiis of
the H. Comm. on Veterans' Affairs, 108th Cong. (2003) (statement of Rick Surrat, Deputy National Legislative
Director, Disabled American Veterans),
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EXECUTIVE SUMMARY

Concerns with Perceived Variances in Disability Compensation Claims

» Nature of the VA adjudication system and the types of claims it considers allows for
subjectivity of individuals reviewing the claims.

e VA’s adjudications of claims for service-connection for disabilities are fact-based.

= This means that fwo reasonable VA adjudicators assessing the same facts in two
different cases could reasonably come to different conclusions.

* Evaluating the nature and extent of the disability resulting from a veteran’s service-

connected PTSD cannot be measured objectively.

VBD Review of PTSD Claims
*  We are concerned that VBA does not have the lawful authority to conduct this review.
» Under the law, when an award of service-connection becomes final, the award of service-
connection may only be severed based on finding of clear and unmistakable error.
¢ Evidence of a stressor being sought in review of claims is legally irrelevant under the
plain and unambiguous language of 38 C.F.R. § 3.105 and the Court decisions
interpreting the meaning of clear and unmistakable error.

Review of Individual Unemployability
» The clear and unambiguous language of 38 C.F.R. § 3.343(c) creates a rule that gives the
veteran a legitimate expectation of the continued receipt of individual unemployability
benefits until VA establishes “by clear and convincing evidence” that he has regained his
“actual employability.”

Final Thoughts About VA 1G’s Report
® PVA believes that the VA 1G’s report conveys the tone that the problems identified by
the IG stem in large part from the individual behavior of those veterans receiving
compensation and less from the problems inherent in the VA compensation and pension
program.
= However, the report advocates a “restructuring of the rating schedule.”
¢ PVA has serious concerns with any assertion that the schedule for rating disabilities is
meant only to reflect the average economic impairment that a veteran faces,
= It also takes into consideration the impact of a lifetime of living with a disability
and the every day challenges associated with that disability.
* VA recommends that a standardized licensure and certification requirement be adopted
by federal and state agencies, and VETS must facilitate this process.

Allen v. Principi

e PVA is deeply troubled by continued atternpts to overturn the Federal Circuit Court of
Appeals’ decision in the Allen v. Principi case.

» The narrowness of the Federal Circuit Court of Appeals” holding in Allen v. Principi 237
F.3d 1368 (U.S.C.A. Fed. Cir. 2001), would enable compensation only when there is
“clear medical evidence establishing that the alcohol or drug-abuse disability is indeed
caused by a veteran’s primary service-connected disability, and where the alcohol or
drug-abuse disability is not due to willful wrongdoing.”
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Paralyzed Veterans of America (PVA) is pleased to present our views on the Government Accountability
Office (GAO) report VA Needs Plan for Assessing Consistency of Decisions and the Department of
Veterans® Affairs {VA) Inspector General’s report Review of State Variances in VA Disability
Compensation Payments. We also appreciate the opportunity to comment on the VA’s current review of
PTSD claims and the United States Court of Appeals for the Federal Circuit case Alfen v. Principi.

CONCERNS WITH PERCEIVED VARIANCES IN
DISABILITY COMPENSATION CLAIMS

PVA believes that the variances in disability claims outlined in the GAO report from November 2004 or
the VA Inspector General’s report in May 2005 are the natural result of the VA’s claims adjudication
system. The very nature of the VA adjudication system and the types of claims it considers allows for
subjectivity of individuals reviewing the claims. As long as individuals are responsible for making these
decisions, variances will occur. This is an inevitable occurrence.

We believe that a number of reasons explain why variances occur. VA’s adjudications of claims for
service-connection for disabilities are extremely fact-based. This means that two reasonable VA
adjudicators assessing the same facts in two different cases could reasonably come to different
conclusions on the question whether the veteran should be awarded service-connection for a given
disability. One adjudicator could decide to deny service-connection and the other could decide to award
service-connection. The fact that they arrive at different conclusions should not be taken to mean that one
decision is correct and the other is erroneous.

The assignment of disability ratings for these disabilities is also extremely fact-based. The assessment of
evidence and the assignment of disability ratings are, by their very nature, subjective in nature.

It may be impossible for any VA adjudicator to judge a veteran’s Post Traumatic Stress Disorder (PTSD)
disability objectively. Indeed, evaluating the nature and extent of the disability resulting from a veteran’s
service-connected PTSD cannot be measured objectively. Because these sorts of decisions are not
objective in nature and involve making almost entirely subjective judgments about what the evidence
shows or does not show, variances in the assignment of disability ratings for PTSD are to be expected.

Most VA decisions on claims for service-connection for PTSD and the assignment of disability ratings for
PTSD are made based on the adjudicators’ reviews of the evidence contained in a veteran’s claims folder.
Therefore, the VA adjudicators” decisions in these sorts of claims are based on their subjective sense of
the expertise, reliability, and credibility of the medical reports, medical opinions, and lay statements and
lay evidence in deciding these claims.

At its core, the VA disability compensation program is not an objective one. Rather, VA’s governing
statutes and implementing regulations for adjudicating claims for service-connection for PTSD and
awarding disability ratings for PTSD, contain guidelines or “principles” rather than clear-cut legal rules.
‘The nature of the governing statutes and regulations also contribute to the existence of variances in VA
adjudications.

Consider 38 C.F.R. § 3.303(a) (2004). The regulation, which is titled “Principles relating to service
connection” provides in pertinent part:
Service connection connotes many factors but basically it means that the facts, shown by
evidence, establish that a particular injury or disease resulting in disability was incurred
coincident with service in the Armed Forces, or if preexisting such service, was
aggravated therein. . . . Determinations as to service-connection will be based on review
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of the entire evidence of record, with due consideration to the policy of the Department of
Veterans Affairs to administer the law under a broad and liberal interpretation, consistent
with the facts in each individual case. § 3.303(a).

As can be seen, this regulation contains guidelines or “principles” for the VA adjudicator to
foltow as he or she decides a claim for service-connection. Since the regulation establishes
guiding principles and not hard-edged legal rules, the regulation bestows a great deal of discretion
on the VA adjudicator. This means that there are few restrictions placed on the adjudicator with
respect to the evidence he or she can consider, the weight each piece of evidence should receive,
or the findings the adjudicator can make.

Section 3.303(a) also helps explain why varfances in VA rating decisions addressing claims for PTSD
exist. The variances exist, in part, because the VA’s regulations give the VA adjudicator discretion on
how to weigh evidence, to find facts, and ultimately to decide whether to grant or deny a claim for '
service-connection.

PVA believes that at best the VA can only hope to narrow the gap between claims for similar disabilities
in different geographic locations. This may occur as the VA updates its adjudication regulations.
Currently, the VA is completing a rewrite of 38 C.F.R. Part 3, regulations which govern the actual
adjudications process for claims. PVA’s General Counsel Office has had every opportunity to review
initial rewrites of the regulations. Once the final regulations are completed, the VA will then begin to
implement new, comprehensive training that all of its claims adjudications staff will have to complete.
PV A’s benefits service officers will also be given the opportunity to participate in the new training. This
should help bring the VA benefits staff into 2 more universal framework for adjudicating claims, thereby
closing the gap between decisions.

VBD REVIEW OF PTSD CLAIMS

PVA is aware that VA Central Office directed VA Regional Offices to conduct evidence development in
cases where VA has awarded service-connection for PTSD. However, we are concermed that VBA does
not have the lawful authority to conduct this review.

We have seen the letters that the VA Central Office sent 1o Regional Offices directing development in
cases where we hold power of attorney. However, while the letters inform the Regional Offices to
conduct evidence development in each case, none of the letters cited any law or regulation that authorizes
the actions that the Regional Offices are required to take. This is understandable. That Central Office
purported to find fault in the Regional Office’s grants of service-connection for post traumatic stress
disorder is legally irrelevant under the Jaw that governs the agency’s actions once service-connection has
been established for a disability.

Once the Regional Office awards a veteran service-connection for post traumatic stress disorder, or any
other disability for that matter, VA’s decision becomes final. See generally 38 U.S.C.A. § 5108, 51094,
7111 (West 2002); 38 C.F.R, § 3.104(a) (2004) (“A decision of a duly constituted rating agency . . . shall
be final and binding on all field offices of the [VA] as to conclusions based on the evidence on file at the
time VA issues written notification”); 38 C.F.R. § 3.105(d) (2004) (“*service-connection will be severed
only where evidence establishes that it is clearly and unmistakably erroneous (the burden of proof being
upon the Government).”).

Under the law, when an award of service-connection becomes final, the award of service-connection may
only be severed based on finding of clear and unmistakable error. However, the letters that have been
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issued to the Regional Offices in cases where PV A holds power of attorney do not assert that the original
grant of service-connection was based on clear and unmistakable error. Rather, Central Office merely
states the unsupported conclusion that Central Office’s “review of the records . . . found that we did not
have sufficient credible supporting evidence when we granted service-connection for PTSD.” This
statement does not meet any of the applicable and controlling legal tests for reconsidering an award of
service-connection. Indeed, it seems little more than an impermissible reweighing of the evidence.

In August 2005, in a case where PV A holds the veteran’s power of attorney, VA Central Office sent a
fetter to the Regional office. The letter stated:

Review of the above-captioned claims folder found that additional development is

required. Please notify the veteran and his/her representative as appropriate, of the

actions you are taking. A sample opening for the letter to the veteran is enclosed. . ..

Our review of the records in this case found that we did not have sufficient credible
supporting evidence when we granted service-connection for PTSD. Action must now be
taken to remedy this deficiency.

Review of the evidence has shown that confirmation of a stressor necessary to support the
grant of service-connection for PTSD has not been established. Evidence in file does not
establish that the event described by the veteran occurred. The veteran did not receive
any combat decorations for his military service, and there is no objective evidence of
record which either supports or verifies an In-service event. The military personnel
records do not verify or support combat. Action must now be taken to determine if a
stressor for the veteran can be verified.

The August 2005, letter assumes without citation of legal support that Central Office can direct the
Regional Office to undertake development in this veteran’s case. However, PVA is unaware of any
statute or regulation that authorizes these actions.

In 1997, Congress enacted two statutory provisions to prescribe VA's authority to consider and correct
clear and unmistakable error (CUE). 38 U.S.C.A. § 51094, § 7111 (West 2002). These two statutes
address when and how the agency can make a determination of agency error for, or against, a veteran or
other VA claimant or beneficiary. A prior, final decision of the agency can be reversed or revised where
the evidence establishes the existence of CUE, 38 U.S.C.A. § 5109A; 38 C.F.R. § 3.105(a) (2004) Fora
CUE 1o exist either the correct facts in the record must not have been present before the adjudicator or the
statutory or regulatory provisions extant at that time must have been incorrectly applied. See Damrel v.
Brown, 6 Vet.App. 242, 245 (1994). More significantly, “the error must be ‘undebatable’ and of the sort
‘which, had it not been made, would have manifestly changed the outcome at the time it was made.”” 1d.
at 245 (quoting Russell v, Principi, 3 Vet.App. 310, 313-14 (1992) (en banc)); see also Bustos v. West,
179 F.3d 1378, 1380 (Fed. Cir. 1999) (expressly adopting “manifestly changed the outcome” language in
Russell, supra). “In order for there to be a valid claim of [CUE] . . . [t}he [VA], in short, must assert more
than a disagreement as to how the facts were weighed or evaluated.” Russel/, 3 Vet. App. at 313. This is
because, “even where the premise of error is accepted, if it is not absolutely clear that a different result
would have ensued, the error complained of cannot be, ipso facto, clear and unmistakable.” Fugo v.
Brown, 6 Vet App. 40, 43-44 (1993).

PVA respectfully submits to this Subcommitiee that the instructions given to the Regional Office in
Central Office’s August 2005, letter, are incompatible with these requirements. We note that none of the
“errors” that are mentioned in the letter arc sufficient, in and of themselves, to warrant reversal or revision
of the *“final” agency decision that awarded the veteran service-connection for his PTSD. Therefore, the
agency did not have lawful authority to initiate development in this veteran’s case.
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As described above, in order to demonstrate that an agency decision contains clear and unmistakable
error, it is insufficient for VA to find that the agency made mistakes of law or fact, that facts were
overlooked, that clerical errors were made, or that the agency failed to follow or properly apply VA
instructions, regulations, or statutes. Rather, before any “final” agency decision can be revised, reversed
or amended by the agency, clear and unmistakable error must be shown to exist. And a finding of CUE
requires the party claiming the existence of VA error—and this includes the agency—1to demonstrate that
the agency action would have been “manifestly different” if the agency had not committed the error. This
means that VA must demonstrate that the rating decision that originally granted service-connection to the
veteran contains ervor and that VA would have denied the veteran service-connection for his Post
Traumatic Stress Disorder if the error had not been made. PV A respectfully submits that the errors
asserted by Central Office in the August 2005, letter, do not rise to the level of clear and unmistakable
error.

The August 2005, letter, directs the Regional Office to conduct development of evidence regarding the
stressors that the veteran experienced during his or her military service. However, this stressor evidence
is legally irrelevant under the plain and unambiguous language of § 3.105 and the Court decisions
interpreting the meaning of clear and unmistakable error. It is Jegally irrelevant because the regulation
and the Courl decisions interpreting the regulation direct that when an award of service-connection has
become final it can only be reviewed under a clear and unmistakable error analysis, which is limited to
the evidence that was before the adjudicator at the time the challenged decision was made. Any evidence
that VA may develop now concerning stressors that the veteran experienced during service could not be
considered by the agency in reviewing the correctness of the rating decision that awarded the veteran
service-connection for PTSD. Consequently, VA may not undertake development regarding the veteran’s
in-service stressors.

REVIEW OF INDIVIDUAL UNEMPLOYABILITY

PVA is also concerned about the VA IG’s focus in its report on the impact of grants of individual
unemployability as a result of PTSD. As an example, we currently hold the power of attorney for a
veteran in a case where VA Central Office has questioned the Regional Office’s original award of
individual unemployability based on the veteran’s service-connected PTSD. In awarding the veteran
individual unemployability benefits, the Regional Office determined that:
Findings at the VA examination show that you are unable to work due to your post
traumatic stress disorder. Therefore, entitlement to individual unemployability is granted
because the claimant is unable to secure or follow a substantially gainful occupation as a
result of service-connected disability.

In August 2005, VA Central Office sent a letter to the Regional Office. The letter directs the regional
office to conduct additional evidence development on this veteran’s case. The letter states:
Our review of the records found that the grant of TU was in error {38 CFR § 3.105(a))
because the evidence in the file dos not support entitlement to a total evalnation based on
unemployability.

Development (VA Form 21-4192) with employers for the twelve months prior to the date
the veteran last worked must be of record. There is no information from the veteran
regarding his employment. He should be contacted and asked to verify his last employers
and the date he last worked. On receipt contact with the last employer should be made to
verify last date of employment and reason for the termination.
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These deficiencies must be fully developed to determine if they can be cured. If the new
evidence and information obtained supports entitlement to IU, prepare and promulgate a
confirmed and continued rating decision. . ..

As with any decision, you must also write to the veteran, and his or her representative, to
advise him or her of this outcome.

If the new evidence and information does not support entitlement to IU, the next step is to
request direction from the C&P Service.

PV A believes that the governing regulations do not authorize the actions that Central Office directs the
Regional Office to take in this case. First, we note that 38 C.F.R. § 3.105(a)—the regulation cited by
Central Office——requires a showing of “clear and unmistakable error” and not just a mere error before an
award may lawfully be terminated. Central Office incorrectly cites the regulation for a legal rule that
does not actually exist in the regulation.

Second, it seems that VA has adopted a regulation that governs when an award of individual
unemployability benefits may be lawfully terminated. Section 3.343(c) of 38 C.F.R. provides, in relevant
part, as follows:
1n reducing a rating of 100 percent service-connected disability based on individual
unemployability, the provisions § 3.105(e) are for application but caution must be
exercised in such a determination that actual employability is established by clear and
convincing evidence. 38 C.F.R. § 3.343(c) (2004).

Contrary to the instructions contained in Central Office’s August 2005, letter, VA may only
lawfully seek to terminate the veteran’s award of individual unemployability benefits by
complying with the law as set forth in 38 C.F.R. § 3.343(c). VA must establish, as is required by
its regulation, that his “actual employability is established by clear and convincing evidence.”
See United States v, Nixon, 418 U.S. 683, 694-96 (1974) (when an agency establishes in its
regulations a procedure for dealing with a particular class of cases, it must follow those procedures in
order for its action to be valid). If the veteran’s “actual employability” is not shown by “clear and
convincing evidence” VA is without lawful authority to terminate his individual unemployability
award.

Section 3.343(c) gives this veteran a legitimate claim of entitlement to the continued receipt of his individual
unemployability benefits until VA establishes by the necessary “clear and convineing evidence” that he has
regained his “actual employability.”” The clear and unambiguous language of this regulation creates a rule
that gives the veteran a legitimate expectation of the continued receipt of individual unemployability benefits
until VA establishes “by clear and convincing evidence” that he has regained his “actual ernployability.” As
stated by the Supreme Court: “Where the rights of individuals are affected, it is incumbent upon agencies to
follow their own procedures.” Morton v. Ruiz, 415 U.S, 199, 235 (1974); see also Arizona Grocery co. v.
Atchison, Topeka & Santa Fe Raifway Co., 284 U.S. 370 (1932) (Supreme Court establishes the rule that an
agency is bound by its own rules); Way of Life Television Network v. FCC, 593 F.2d 1356, 1359 (D.C. Cir.
1979) (D.C. Circuit refers to a “well-settled rule that an agency's failure to follow its own regulations is fatal
to the deviant action.”); Simmons v. Block, 782 F.2d 1545, 1550 (11th Cir. 1986) (holding that an agency’s
failure to follow its own regulations constitutes “arbitrary and capricious conduct” which the courts “must
overturn.”); Reuters Ltd. v. FCC, 781 F.2d 946, 947 (D.C. Cir. 1986) (“A precept that lies at the foundation of
the modem administrative state is that agencies must abide by their own rules and regulations™).
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Under these authorities, VA must comply with its governing regulation. It may only terminate the award of
individual unemployability benefits based on a showing of “clear and convincing evidence” that the veteran
regained his “actual employability.”

FINAL THOUGHTS ABOUT VA IG’S REPORT

Initially, we believe that the report conveys the tone that the problems identified by the IG stem in large
part from the individual behavior of those veterans receiving compensation and less from the problems
inherent in the VA compensation and pension program. However, the report advocates a “restructuring of
the rating schedule.” During the past several years a restructuring of the rating schedule has been ongoing
and has yet to be completed. As PVA understands it the completion of the ongoing restructuring of the
rating schedule is on hold pending the completion of the rewrite of the VA’s regulations, which is also
nearing completion. )

However, any changes made to the rating schedule must be given serious consideration as to the long
term impact on veterans and their lives. PVA has serious concerns with any assertion that the schedule
for rating disabilities is meant only to reflect the average economic impairment that a veteran faces.
Disability compensation is intended to do more than offset the economic loss created by a veteran's
inability to obtain gainful employment. It also takes into consideration the impact of a lifetime of living
with a disability and the every day challenges associated with that disability. This approach reflects the
fact that even if a veteran holds a job, when he or she goes home at the end of the day, that person is still
disabled.

In addressing the question of fump sum payments for either 10 or 20 percent disability evaluations, we do
not agree that this avenue could be easily traversed. The VA would clearly have to identify the disability
as one which has absolutely no potential for worsening, and not prohibit claims of secondary service
connection for disabilities that may arise from the disability for which a lump sum payment was made.

The report surmises that once a veteran receives a 100 percent evaluation for PTSD the veteran somehow
gets well and implies that veterans stop requesting treatment recognizing that they are in receipt of the
maximum ratings schedule benefit. There are several factors that must be considered when drawing this
conclusion. First, it may well be that a veteran has private insurance and prefers to utilize that insurance
for treatment of PTSD rather than suffer the long waits very often encountered when scheduling an
appointment at VA medical facilities. Second, once a veteran receives a 100 percent evaluation for
PI'SD, the VA in the rating decision that awards that benefit regularly chooses not to schedule the veteran
for a future examination. Thus, the decline in PTSD patient visits. In those instances that a PTSD patient
had been awarded less than a 100 percent evaluation the VA as a rule does schedule future examinations,
thus the higher number of patient visits.

ALLEN v. PRINCIPI

The Federal Circuit held in Aller that § 1110 of Title 38, as amended by § 8052(a)(2) of the Omnibus
Budget Reconciliation Act of 1990, P.L. 101-508, 104 Stat. 1388, did not prohibit the award of
“compensation for an alcohol or drug abuse disability secondary to a service-connected disability or use
of an alcohol or drug abuse disability as evidence of the increased severity of a service-connected
disability.” Allen, 237 F.3d at 1381,

PVA is deeply troubled by continued attempts to overturn the Federal Circuit Court of Appeals’ decision
in the Allen v. Principi case. We believe that the Court’s decision is consistent with the plain language of
38 US.C.A. § 1110 (West 1991 & 2002), VA's implementing regulation, 38 C.F.R. § 3.310 (2000), and
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the remedial nature of VA's service-connected disability compensation program. The narrowness of the
Federal Circuit Court of Appeals’ holding in Allen v. Principi 237 F.3d 1368 (Fed. Cir. 2001), a
narrowness repeatedly referenced by the Court, would enable compensation only when there is “clear
medical evidence establishing that the aleohol or drug-abuse disability is indeed caused by a veteran’s
primary service-connected disability, and where the alcohol or drug-abuse disability is not due to wiltful
wrongdoing.” PVA will continue 1o oppose any legislation that would overturn this ruling and that would
erase the important distinction between willful and involuntary acts.

PVA would like to thank you again for the opportunity to comment on these important issues. It is
important that any changes discussed by the VA regarding veterans’ claims will not have a negative
impact on veterans. The best interest of the veteran must be first and foremost. We would be happy to
answer any questions that you might have.
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Information Required by Rule XI 2(g)(4) of the House of Representatives

Pursuant to Rule X1 2{g)(4) of the House of Representatives, the following information is .
provided regarding federal grants and contracts,

Fiscal Year 2005

Court of Appeals for Veterans Claims, administered by the Legal Services Corporation —
National Veterans Legal Services Program — $228,000 (estimated).

Paralyzed Veterans of America Outdoor Recreation Heritage Fund ~ Department of Defense --
$1,000,000.

Fiscal Year 2004

Court of Appeals for Veterans Claims, administered by the Legal Services Corporation —
National Veterans Legal Services Program — $228,000 (estimated).

Fiscal Year 2003

Court of Appeals for Veterans Claims, administered by the Legal Services Corporation —
National Veterans Legal Services Program — $228,803.

10
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STATEMENT OF

QUENTIN KINDERMAN, DEPUTY DIRECTOR
NATIONAL LEGISLATIVE SERVICE
VETERANS OF FOREIGN WARS OF THE UNITED STATES

FOR THE RECORD

SUBCOMMITTEE ON DISABILITY ASSISTANCE AND MEMORIAL AFFAIRS
COMMITTEE ON VETERANS’ AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES

WITH RESPECT TO

VARIANCES IN DISABILITY COMPENSATION CLAIMS, AND DECISIONS MADE BY
REGIONAL OFFICES, FACTORS AFFECTING CLAIMS DECISIONS, AND
RECOMMENDATIONS FOR STANDARDIZING THE ADJUDICATION PROCESS

WASHINGTON, D.C. OCTOBER 20, 2005
MR, CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE:

Thank you for the opportunity to present the views of the Veterans of Foreign Wars of the United
States on the GAO report from November 2004 on Consistency of VA Decisions, the VA Inspector
General report on State Variances, released May 19, 2005, the VA review of 72,000 PTSD claims, and
the United States Court of Appeals decision on Allen v. Principi.

In summary, these are our views

The GAO proposes to monitor the “consistency” of VBA claims decisions based on data to be made
available on a future VBA claims processing network called “Vetsnet” by way of a subsystem “RBA
2000” since the current system does not provide adequate data for this purpose. The VFW has
reservations about the GAO plan, and concerns regarding the impact of this plan on VBA management
strategies. We believe that it would not be possible to monitor adequately decision-making quality
from statistical data thus produced. We also believe that VBA may use this data to influence decision
makers and inappropriately affect the outcome of claims.

The VAIG in the report on state variances of average compensation payments, was unable, in VFW’s
opinion, to fully develop demographic reasons for these state-by-state differences in payment, and
resorted to testing theories that they previously developed against the data. They found a major
anomaly contributing to the variance in PTSD cases, which were rated as totally disabled. However,
they failed to determine if this also affected claims that were rated as less than 100%. Some of the
recommendations made by the VAIG appear not to fit with the mission of the investigation. In the
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opinion of the VFW, a major source of concern, poor quality resulting from production pressures, and
lack of resources, was given insufficient emphasis.

Regarding the 72,000 case review of recently awarded PTSD claims based on Individual
Unemployability; VFW is of the opinion that the review is ill advised. It singles out the most troubled
and vulnerable veterans and the only goal is to reduce benefits. It is not justified by VAIG’s findings.
1t is likely to have a very negative effect on the attitude of veterans and active duty military, especially
those serving in war zones.

The decision of the Federal Appeals Court in Allen v. Principi was correct. The VFW opposes any
change to current law that would reimpose the restrictions applied by General Counsel Opinion.
Furthermore, it is doubtful that that VA could administer this restriction in a fair and balanced way.
The net effect would be to harm the dependents and family of affected veterans.

The GAO Report

The GAO report states that VBA lacks the data systems that would be sufficiently comprehensive to
assess if given disabilities are consistently rated in different regional offices. They expect that this
assessment will be possible under a new system that VBA has planned. We are sympathetic with
GAO’s concerns that there is no mechanism to assure that similar claims would receive similar
outcomes, if evaluated by different decision makers. While the GAO is focused on decision making in
different regional offices, the same concern is appropriate, in our opinion, even about decisions made
within a regional office by different employees. VBA decisions are generally made by a single
individual. The GAO suggests a methodology using statistical data to monitor “consistency” by
assuming, for a large population, there will be a consistent distribution of outcomes, probably in this
case, by diagnosis and severity, if consistent decisions are being made. We infer that, should this data
be skewed, then there would be cause for concern that external factors or suspect quality was affecting
the decision process. Except in the most simplistic of cases, or the most grossly out-of-line decision
making, it is difficult to imagine that there would be meaningful data, looking at just outcomes without
the medical and other information in the file, to glean any useful conclusions about the decision
process.

The analyses of data resulting from claims decisions, assuming that such data becomes available, in a
system as resource starved as VBA, is inherently dangerous. One only needs to look at the tradition in
VBA of managing the backlog in VBA claims processing to see the potential downside. VBA, despite
initial success, has never gained control of their workload, never managed to learn how to deal with the
periodic and inevitable legislative and policy changes and complexity within the Compensation and
Pension programs, or been able to successfully address their 15% self reported error rate. In fact, most
of their management direction and effort involves massaging the oldest workload through the
bottlenecks, working the dynamics of the system without effective consideration of decision quality,
and sometimes applying pressure to decide cases before adequate information is available. Those who
respond to these pressures are rewarded.

Given VBA's tendency to manage by the numbers, we can imagine the possibility of pressure placed
downward on local managers to “manage” the average grant rate or percentage of severity for each
disability category. This would force decision makers to make their evaluations differently from what
their judgment would otherwise dictate, to chase some theoretical consistency target. It’s hard to



134

imagine an outcome that is more likely to be harmful to the veteran population. For this reason, we
have reservations about pursuing “consistency” as a goal.

If this analysis is used as an analytic tool, not as an end in itself, but to direct attention to areas that are
likely to be producing poor or unfair decisions, it may have some merit. However, that is not the
outcome that we would expect, given VBA’s history.

The VA Inspector General Report

The VA Inspector General (VAIG), faced with a difficult task and a short deadline, and the same lack
of data as GAO from VBA’s Benefits Delivery Network (BDN) system, fell upon the strategy of
developing hypotheses, then testing them against the available data. This was, perhaps, the only
approach at their disposal within the mandated time frame. Working backwards from the conclusions,
is, however, a dangerous way to proceed.

There is a principle in science that seems to us to be applicable here. That is, one tends to find what
one Jooks for, perhaps to the exclusion of other, but more valid conclusions. Put another way, what
you catch depends on which hunt you pursue. It seems to us that the VAIG set out to prove that there
was a problem with PTSD, based on a different study, and used this one to drive home the point.
Some factors that would have significant influence on average payment rates were not addressed by
VAIG because the data was not available. Of particular interest is the migration of veterans to the Sun
Belt region. Higher income, especially income that is not geographically dependent, for example, VA
compensation, produces mobility and the tendency to move to a state that has both a more desirable
climate and cost of living. Given the non-linear payment rates of VA compensation, this effect would
be amplified in the state-to-state variance.

The delivery of the results of the VAIG study was unfortunate, both for VA, and for the veteran
population. While we understand that the mission of the IG does not always converge with the best
interests of serving veterans, the strategy of a high profile press conference, and sensational but still
unsubstantiated language alleging widespread fraud by veterans, was clearly intended for the observer
to conclude that veterans are faking their PTSD conditions. Marrying this statement to allegations that
evidence of stressors was absent, or unverified, and that some veterans were not in treatment, created a
picture of wholesale abuse by veterans on the suddenly burgeoning PTSD roles. This was strangely
coincidental to the creation of the Veterans Disability Benefits Commission, where it was given prime
attention.

Recently, some members of the Veterans Affairs’ Committees have repeated the statements of the
VAIG that veterans who were serviced connected for PTSD and receiving compensation under the
provision of individual unemployability, are dropping out of treatment. The inference, which
apparently had its origin on statements by VA officials, including, but not limited to the VAIG, is
clear. Veterans, who receive compensation for PTSD, are suspect. A senior VA official not long ago
in the hearing room down the hall summed it up. “Perverse incentives are at work.” he said.

To the membership of the Veterans of Foreign Wars, the nation’s largest organization of combat
veterans, these statements are disquieting. Frankly, we believe that they have little merit, but these
statements appear to have a receptive audience in some circles. While we remember vividly these
statements made by VA officials and other clected officials, it appears that they are not exactly what
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the VAIG said in their written report, which, for the sake of clarity, we include here, emphasis
provided:

When PTSD ratings were increased 1o 100 percent, veterans sought less treatment for the condition. In
a judgment sample of 92 PTSD cases, we found that 39 percent of the veterans had a 50 percent or
greater decline in mental health visits over the 2 years after the rating decision. The average decline in
visits was 82 perceni, and some veterans received no mental health treatment at all. While their mental
health visits declined, non-mental health visits did not.

Although 39 percent had a 50 percent or greater decline in mental health visits, they had a slightly
higher rate of non-mental health care visits for the 2 years after they received their 100 percent rating.
VA needs to review care provided at Vet Centers and through other sources to determine if there is a
significant population of veterans who no longer pursue or receive mental health care after their 100
percent rating.

As nearly as we can decipher this language, VAIG set out to prove that veterans, once granted 100%
disability for PTSD, then abandon treatment. It appears that they found a few veterans, that for reasons
still unknown, choose not to, or were not able, to continue therapy at the VA medical centers. We
note, however, that the VAIG never checked other sources of mental health care, including the vet
centers, or the private sector; instead they suggest, with a bit of negative bias, that VBA might wish to
do so. The VAIG concludes that a national problem exists based on a “judgment sample” of 92 cases,
perhaps with the judgment preceding the sampling, and saw fit to imply these conclusions in public
statements despite a plethora of evidence that service connection, as the program policy and the law
requires, is quite compatible with treatment. That is, when treatment is offered, as it not always is,
consistent with the law,

Veterans who are adjudicated as totally disabled are a very high calling in the compensation program,
and they are also the most significant priority of the health care system. As Chairman Buyer said in his
press release regarding the disturbing findings of the VAIG in another of their reports, this one on
abnormalities in medical appointment scheduling:

CHAIRMAN BUYER SAYS WAIT TIMES FOR VETERANS TO
RECEIVE HEALTHCARE ARE UNACCEPTABLE

Washington, D.C.— Chairman of the House Committee on Veterans Affairs
Steve Buyer today expressed concern over findings in a recent report on
outpatient scheduling procedures, issued by the Department of Veterans
Affairs inspector general. The findings reinforced evidence of rising waiting
times for health care appointments that was discussed at a Committee
hearing on VA health care funding shortfalls Thursday.

The July 8 report, "Audit of the Veterans Health Administration’s Outpatient
Scheduling Procedures,” used survey data gathered by VA's 1G in eight VA
medical facilities for the week of June 21-27, 2004. Initiated by then-
Secretary of Veterans Affairs Anthony Principi, it found that VA heaith care
schedulers often failed to correctly schedule appointments. It also found
that facility directors did not have accurate data on patient waiting lists,
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“To provide the best care possible to veterans, VA must more efficiently
handle the basics,” Buyer said. "I want VA to resolve these problems with
appointment scheduling, eliminate these waiting lists, and improve access.”

Chairman Buyer, rasponding to evidence of growing waiting lists at many VA
facilities, last week directed VA to fully report its patient waiting times to
Congress. As of July 15, the number of new enrollees and established
patients waiting more than 30 days for appointments in Cleveland was
1,638; in San Diego, 621; in Indianapolis, 287; and in Tampa, 2,650. Buyer
informed the VA of these numbers at the hearing, and intends to return to
the matter.

VA policy requires that any veteran with a service-connected disability rating
of 50 percent or more and veterans who need care for any service-connected
disability will be scheduled for care within 30 days of the desired
appointment time. If they cannot be, VA must provide for their care at
another VA facility or through a non-VA provider at VA expense.

However, misreporting has caused VA medical facilities to understate waiting
times. Veterans were consequently kept on waiting lists past 30 days
without referral for treatment at another VA facility or at a non-VA facility.
VA health care facility directors were unaware of thousands of such cases
and thus could not ensure correct procedure.

This commitment appears to have been ignored when it comes to treatment for service connected
PTSD. Moreover, as the PTSD compensation roles have increased, creating a greater demand for this
treatment, VHA has seen fit to reduce resources available to treat veterans for this condition. Even
more disturbing, VHA policy makers appear to be seeking ways to lighten this burden of priority
treatment by actually discouraging OEF and OIF veterans from exercising their rights to claim service
connection for PTSD, while receiving treatment at VHA facilities. The attached white paper from
VHA'’s task force on chronic mental illness outlines options to accomplish this.

Mr. Chairman, we believe that this suggests that the problem is not with the veterans seeking
compensation or treatment from the VA for PTSD, which is their right. We don’t believe that the
problem is with the clinicians who are mostly dedicated and compassionate healers. Instead, we
believe that the problem is institutional, a sense of barrier between the two major institutions in the
VA; VBA and VHA, who have become barricaded within their own cultures and cannot appreciate that
they share areas of mission and responsibility with their sister organization.

In fact, it appears that other, but more rational explanations exist for why this relatively small
proportion of veterans, 39% of a “judgment” sample, declined by half in their visits to a VAMC.
Given that these veterans are mentally disabled, and as a result possibly somewhat unpredictable, that
VBA has added substantially to the roles in recent years, and that VHA has cut back on the availability
of mental health treatment, it would not be surprising if some of these vets have abandoned VA mental
health care. Frankly, it would not surprise us if VA failed to provide mental health care to these 100%
rated service connected veterans. We have been told that VHA monitors only the delivery of health
care, not the demand for it; consequently, it is not possible to determine if the delivery of mental health
care is optimal for the service connected veteran population.
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There is, however, ample science to show that the delivery of health care to PTSD service connected
veterans is less than optimal, but not because of the veterans. Several relevant studies are referenced in
this statement, just below.

There is, of course, the VAMC Minneapolis study that finds a positive correlation between service
connection and treatment for PTSD at http://ps.psychiatryonline.org/cgi/content/full/55/5/589; another
study by the same author that finds evidence of clinician hostility toward service connected PTSD
veterans at htip://ps.psychiatryonline.org/cgi/content/full/53/2/210; a letter commenting on bias in VA
studies against “compensation seekers” at http://www.dva.wa.gov/PDF%20files/RAQ8-1.pdf; and a
study which concludes that if service connected veterans are treated with respect, they tend to want to
get treatment and get better at hitp:/ps.psychiatryonline.org/cgi/content/full/51/3/369.

The VAIG also makes recommendations to revise the Disability Rating Schedule, and make lump sum
payments for less severe, 10% and 20% rated disabilities. These proposals have a familiar ring to
them, but little to do with variance of average payment between states. They are both flawed ideas that
distract attention from the real problems afflicting VA. In our opinion, the VAIG, eager to offer both
viable theories to explain the state variances, as well as possible solutions, offered up a grab bag of
past and present pet ideas borrowing heavily from both other IG reports and perennial ideas usually
offered when times appear ripe for change. We find it disturbing how these ideas, some of which have
been rehashed over the years, fit nicely with similar agenda items offered to the Veterans Disability
Benefits Commission for consideration. It is as if the weight of repetition could add credibility to what
are, in the end, simply impractical, bad ideas which would compound, rather than resolve, VA's
problems.

For all the fussing about program policy, regulations, and veterans’ behavior, the VAIG State Variance
report is most interesting for what VAIG found, but did not emphasize. The VAIG barely addresses
the obvious; that the VBA has made a lot of bad decisions on a lot of cases. VBA’s self reported error
rate is 15%. VFW’s opinion is that it is at least that high, The VBA STAR quality review is adequate
to determine that a problem of significant magnitude exists, but is apparently inadequate to identify the
specific nature of any pattern of error, or even, as GAO or VAIG characterize it, any consistency or
variance problem. There can be no doubt that the VAIG, by isolating a large component of “state
variance” to PTSD ratings has identified an issue that is a problem, the scope of which needs to be
determined. The problem, in the highest average payment state, based on our review of cases for
which VFW holds a power of attorney, is that the VBA in a rush to closure on these cases, failed to
gather the evidence necessary to support the decision. The VAIG only looked at 100% rated PTSD
cases. We do not know from this review--and this is important—if there is a similar or perhaps larger
number of veterans who were denied, or received erroneous lesser ratings, with similarly flawed
decisions. We also do not know if a similar pattern of poor adjudication exists in other regional
offices, also caused by relentless pressure to fight the backlog with inadequate resources that has
driven the average payment down, instead of up. The widespread error rate, averaging 15%, suggests
that this might well be the case.

VBA badly needs a more robust and comprehensive quality assurance system. The system must be
sufficiently comprehensive to detect problems such as inadequate development of PTSD/IU cases,
which the current STAR system certainly failed to do, but it must also be capable of detecting these
sorts of problems across all types of cases. VBA also needs an effective mechanism to translate the
discovery of these problems into effective remedial action at the Jocal level. VBA’s tradition of
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ignoring this problem is monumental. Their manual on quality issues has not been updated m about a
decade. A newsletter to advise the regional offices of even general trends in errors is published
infrequently. The message is clear that accountability is focused on the volume of caseload, not on the
quality of decision making.

The 72,000 Case PTSD Review

You asked us to discuss the apparently now underway 72,000 case review of relatively recently
granted 100% disabled veterans, service connected for PTSD. This review is a very bad idea, for many
reasons. With regard to the veterans who would be reviewed, the VA is choosing to further alienate a
category of veterans who have, for years, suffered without recognition of their problems, or their
service, from the society that many of them fought to defend. The review singles out the most
vulnerable and disabled. It seeks to reduce or deny their benefits, with no similar effort to correct
erroneous VA decisions that denied other veterans what was due them. The resources to do this review
will further deplete services to new veterans returning from the war against terrorism. It will turn the
system even more adversarial as the veteran service organizations, including the VFW, do everything
possible to defend our veterans.

The impact that this review will have on the hearts and minds of the heroes in the field today in
Afghanistan, in Iraq, and elsewhere fighting the war on terrorism, is terrible to contemplate.

This review is possibly the worst idea in veterans’ affairs to approach fruition in decades. We mge
you to support the Senate amendment to the VA appropriations bill now in conference. Please kill this
review before it does irreparable harm 10 veterans, and to the institutions that serve them.

Allen v. Principi

Finally, you asked our views on the Appeals Court decision, Allen v. Principi. The VA proposed
legislation that was considered in the past in this Committee that would have reversed this court
decision. That legislation was not enacted. We believe that was the proper decisicn and we see no
merit in revisiting that effort. Reversing Allen v. Principi would reinstate a bar to compensation that is
payable for the effects of alcohol or drugs considered secondary to another service connected
condition, most commonly & service connected mental condition. The ban overturned by the Appeals
Court in Allen v. Principi did not have its origins in the Omnibus Budget Reconciliation Act of 1990,
or the implementing regulations. It was created as a resuit of an opinion of the VA General Counsel.
This unilateral policymaking by an appointed official within the VA is not without precedent, but
should be of concern to all affected by veterans’ law. These decisions are generally restrictive in
nature, and are accomplished by unelected officials, without the opportunity for public consideration.
In this case, reversal of Allen v. Principi would impose on VA an almost impossible burden to separate
the disabling effects of a service-connected disorder from the medically associated effects of alcohol
and drugs. Given the uneven track record that the VA has established with PTSD cases, the results
would be inconsistent, and unfair. The net effect most likely would be the reduction of income and
benefits available to the veteran’s family. A far better solution would be for the Committee to direct
the VA to provide treatment to these disabled veterans, rather than to punish them for what is
essentially a component of the disability suffered in service to their country.

Thank you for this opportunity to present the views of the Veterans of Foreign Wars,
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Eligibility for Returning OEF/OIF Veterans

. Retuming OEF/OIF veterans currently receive two years of full eligibility for a

full range of health benefits within VHA
Current data reveals that 23.8% (85,857) of returning veterans are taking

. advantage of this eligibility and are receiving services through VHA.

10.

1L

. Of those receiving services, 27.8% (23,889) are receiving treatment for mental

health disorders that include but are not limited to PTSD, substance abuse and
depression.

For most returning veterans, the onset of mental health issues as well as the
recognition of the need for treatment is not immediate, often resulting in a delay
in seeking needed services. )

Once in treatment, the two year window for eligibility becomes a barrier for
further care and treatment (for those who would otherwise not be eligible) unless
the veteran enters into the compensation and pension system and seeks a service-
connected disability.

Mental health professionals are aware that continued needed services may only be
available if the veteran seeks service-connected status.

For those who first recognize that they struggle with issues related to their
military combat services after the two year window (and do not meet the
eligibility requirements), entering the compensation and pension system is the
only optiop gvailable to them to receive care through VHA.

The current eligibility system encourages access to the compensation and pension
system for those veterans who would otherwise not be eligible for services, but
clearly are in need of mental health services for treatment of service-related

conditions.
For the 12 month period ending June 2005, 212,469 initial compensation claims

were processed requiring the efforts of 1209 FTEE. On average, this equates to

176 claims per processor. This does not take into account the time and cost of
clinicians completing the C&P evaluations in the field, the time and cost related to
the appeals process, nor does it include the many years of payment for treatable
conditions {such as PTSD) that, if diagnosed and aggressively treated early, could
be resolved.

Consideration should be given to changing the incentive for seeking a service
connected disorder in order to access VHA health care services.

Other options for consideration include;

A. increasing the eligibility of returning OEF/OIF veterans to five years,

B. focusing the eligibility on the presumptive service-related condition such
as PTSD (as determined clinically by a psychiatrist or psychelogist) so
that treatment may be given without consideration of service connection,

C. for those in priority group 7 or 8, presumptive service-related conditions
would require no co-pay and,

D. build in a temporary 0% service-connected eligibility for those disorders
for which research clearly shows are fikely to occur in a significant (i.e.
greater than 5%) number of veterans who were exposed to life threatening

combat situations.
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Chairman McCrery, Ranking Member Levin, and members of the Social Security and Human
Resource Subcommittees, | present this statement regarding the proposed regulatory
changes to improvi Social Security’s disability programs.

As a representative of the AFGE Social Security General Committee and President of the
National Council of SSA Field Operations Locals, | speak on behalf of 50,000 Social Security
Administration (SSA) employees in over 1500 faciliies. These employees work in Field
Offices, Offices of Hearings & Appeals, Program Service Centers, Teleservice Centers,
Regional Offices of Quality Assurance, SSA Headquarters, Witkes Barre Data Operations
and other facilities throughout the country where retirement and disability benefit applications
and appeal requests are received, processed, reviewed and decided by SSA employees.

In previous testimony and statements before the Social Security Subcommittee, AFGE has
addressed many concemns regarding the administration of the Social Security Disability
programs. It is regreftable that opinions and concemns of the employees of the Social
Security Administration were not solicited by your committees. The employees of SSA have
valuable input to provide regarding their knowiedge of the disability process. Ignoring such
input is a mistake.

Commissioner Jo Anne Bamhart has abandoned a working relationship with SSA employees
and their Union, She continues to distance herself from those who process disability claims
and work with the public on a daily basis. Due to the Commissioner's reluctance fo entertain
employee input in the decision making process, SSA's public service and employee morale
have plummeted in SSA. Despite the Union's differences with the Commissioner, AFGE
remains commitied to working with Congress and, if aliowed, with Commissioner Bamhart to
address and resolve problems in the Social Secuyrity disability benefits program,

Development of tive Proposal

SSA Commissioner Barnhart, and Martin Gerry, Deputy Commissioner for Disability, led a
small group of SSA officials in developing the disability proposal during the jast two years.
Although Commissioner Bamhart claims to have met with all interested parties inside and
outside of S8A, this does not mean that the methodology for developing these regulations
was an open process featuring meaningful two-way communication. In fact, senior SSA
officials in the Regions were kept uniformed about the proposal. Few officials at
Headquarters were involved in the deliberative process. There were no drafts shared with
these Agency leaders for comment, which is the traditional methodology used by SSA
regarding change. Instead, AFGE leamed that the central design team was a small one and
its members were swom {0 secrecy.

AFGE's experience is indicative of 8SA’s closed decision making process. There was just
one brief meeting with the Union at the beginning of the process. There was no effort to
respond to, or to address, the Union's stated concerns at that meeting. AFGE later made
repeated requests for briefings and opportunifies to engage in dialogue, on behalf of the
50,000 employees we represent, but had only one subsequent opportunity to meet with
Deputy Commissioner Gerry.
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The Agency has also nofified SSA employees that they may not comment on the regulatory
proposal using Apency computers, equipment, or supplies, even on their own time.
Furthermore, they must not comment as employees, but only as private citizens, even from
home. This is an unprecedented effort by the Agency, to prevent employees from
commenting and criticizing the proposal, Thus, SSA dedlines to obtain input from bargaining
unit employees who are knowledgeable about the disability process and threatens those who
might want to express their views with discipline. The arrogance displayed by SSA
leadership is shocking.

Rationale for Changing the Administrafive Review Process

Congress has expressed valid concerns about the length of iime that it takes to process
disability claims. In addition, Congress is also understandably concemed about the
inconsistency of decisions made to award or deny claims. AFGE shares those concems and
has vigorously lobbied Congress {o increase staffing and introduce sensible changes. The
Agency has never recovered from the loss of neary 20,000 positions during the 1980s. We
have testified about the adverse impact these cuts in staff have caused on clients and SSA
employees. There is no substitute for having a sufficient number of trained SSA employees
available to provide personal service to disability claimants. In fact, when asked, the public
expresses a strong preference for personal help from career civil servants, as compared fo
other less personalized service delivery options, such as the Internet.

The Bamhart Administration has done a poor job implementing iniiatives designed to
streamline the disability process. The Electronic Disability Claims System (EDCS) is the
automnation of the disability daims process which is the basis of the Commissioners
regulatory concept.  Both Union and management studies indicate that EDCS takes more
time at the initial interview than the previous paper based disability process. Claimant self
help in completing the disability forms is eliminated in the automated process. Thus, SSA
employees must input all of the disability ciaims related information. Even though EDCS
takes more time, SSA did not allocate any additional resources fo assist in the initial disability
claims interviewing process. Such failure to provide staff support has resulted in significant
backlogs of other workloads in SSA field offices. Such short sighted planning is not
encouraging when one wonders how SSA intends to implement other aspects of the
Commissioner's plan.

During the Commissioner’s tenure, SSA has initiated questionable policies in disability claims
taking which conslitute a waste and abuse of limited resources. Despite severe staffing
constraints, SSA has adopted a policy of taking unnecessary Title XVI (SS1) disability
applications from every applicant for Tl disability benefits. Employees are pressured to
coerce claimants to file for S8 disabillity benefits despite the fact that many applicants are
clearly ineligible. Limited resources are wasted on unnecessary work. Why does SSA
engage in such behavior? The result of such needless claims taking is shorter overall
processing time ol all disability claims. This provides Congress with a false picture of the
Agency production and processing fimes. It also results in the government creating an
unnecessary data base and invades the privacy of disability applicants. Can an Agency that
engages in such manipulative practices be trusted in implementing a radical plan o strip
disabiiity applicants of appeals rights in order to expedite the processing time of disability
work?
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Under Commissioner Bamhart, 8SA has also increased the use of third parties in claims
taking. Such processes have been expanded due to staffing consiraints. Private companies
charge applicants for services which are provided at no cost by the govemment. In addition,
such companies negofiate arrangements with medical institutions, States, ete,, fo take
disability applications for individuals who are receiving State benefits. Employees of such
companies have not received the extensive fraining of SSA employees nor do they receive
ongoing training like SSA workers. SSA employees inform the Union that the work product of
these third parties is often poor and causes extra work by SSA employees to correct erors.
SS8A refuses to perform any quality review analysis of third party disability work,

Staffing consiraints have also led SSA to encourage disability claimants to file applications on
the Intemet. Such claims take 20% more time than non internet claims to process. Also,
SSA employees indicate that it is rare for an Internet disability application to be completed
properly.

SSA has mismanaged the disability claims process due to poor planning and the failure to
seek input from the SSA employees who do disability work. Why should Congress trust them
in this new scheme which is designed fo reduce processing time by eliminating claimant
appellate rights?

Previous SSA Commissioners did involve AFGE in proposals to improve the disability
process. AFGE participated in the design and piloting of the Disability Claims Manager
(DCM) and the Adjudication Officer (AO) initiafives. The Disability Claims Manager, the
Adjudication Officer, and the Project Network Case Manager resufted in reduced processing
time, high quality work production, and significant claimant and employee satisfaction.
Unfortunately, these initiatives appear to have been discontinued for poiitical reasons.
Instead, the Commissioner has proposed significant changes in the methodology of
processing disability claims and appeals without seeking meaningful input from the
employees who process the work. She is also proposing implementing these changes
without any testing or piloting, This Is foolish and dangerous.

Proposal — In General

The Union objects to the basic premise of the Commissioners proposal that cutting
processing time of disability appeals should be accomplished by eliminating two current
appeals. Certainly one can save time by eliminating two appeals. However, does this
constitute good service? We think that the answer is obvious.

In addition, SSA's proposal to introduce the new reviewing officer position will lead to a more
litigious process and appears designed to decrease the disability claims approval rate. Such
a cynical approach to disability reform should be rejected by Congress. SSA dlaimant
satisfaction surveys indicate that the public endorses a caseworker approach which allows
claimants to deal with the individual who makes the decision on their case. $SA's plan is the
opposite of this approach and a repudiation of the public's desire.
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Quick Disability Determination Units

Currently SSA has a quick decision making process: Presumptive Disabilities. The
Commissioner proposes to expand presumptive disabilities and ensure that such claims are
sent to a special unit that can process these cases quickly. .

The Union endorses the idea of expanding presumptive disability cases so that quick
decisions can be made on obvious cases. However, the Union sees no need to require a
handoff of these cases from an SSA intake worker to a DDS employee to make the decision.
The Union feels that such presumptive disability decision making can be accomplished in the
field office by the Claims Representative. The DCM pilot showed that front line interviewers
can make initial disability decisions expeditiously and accurately. Why send these cases
somewhere else for a time consuming handoff?

Establishment of a Reviewin al to Review the State Agency Initial
Determinations

The Union previously supported the Adjudicative Officer (AO) position which has some
elements similar to the Reviewing Official. The AO reviewed hearing requests and had the
abliity to issue favorable decisions. The Reviewing Official has the same power. However,
when the AOs could not issue a favorable decision, they set up prehearing meetings with the
claimant and their representative to gather evidence and set up the case for a smoother
hearing. This claimant assistance approach would be more in the tradition of SSA which is to
assist the claimant in creating an environment to maximizing their rights. The AO was not
required {o be an attorney.

Unfortunately, the Commissioners vision of the reviewing official is one where this employee
has no direct contact with the appellant. Instead if the case could be approved, the
Reviewing Official prepares a legal document which must be refuted by the Administrative
Law Judge (ALJ) if the Judge feels a reversal is the appropriate decision. The Commissioner
is demanding a legalistic approach which discourages ALJ's from reversing initial claims
decisions. In addifion, the Reviewing Official performs none of the case preparation activity
of the AO which is designed to streamline the hearing process.

The Union feels that the AO is the better approach and asks Congress to consider it.

Further, although not addressed in the Agency's proposal, the Union submits that the
Reviewing Officials will need staff support, including possibly a Junior Paralegal position to
assist in obtaining additional evidence, drafiing decisions for review and other similar duties
to ensure that the Reviewing Official has the ability to meet the workload demands of the
position and provide world class service to the public he/she serves.

The Union submits: that there is the possibility that all attomey decision writers in OHA may
apply for this job and if selected, it will create a massive void of decision writers within the
OHA hearing officzs. The Agency would then be required to hire and train new decision
writers who presumably would be paralegals because most of the attorneys would have been
hired as Reviewing Officials. The decision writing position of paralegal is essentially a two
year developmental position for an employee to be fully productive and such action would

5
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obviously create a massive backiog of cases at the hearing level, as well as establishing a
significant delay in processing disability cases far and beyond what the Agency has
experienced in the past.

Finally, as the Agency should be aware, a recent IRS ruling regarding the Contract Hearing
Reporter will adversely affect the current hearing process because of additional duties being
required by support staff in the hearing offices that the Contract Hearing Reporters have done
for several years. In the absence of a significant increase in support staff hiring in OHA
hearing offices, it appears there will be a significant reduction in the number of dispositions
for ALJs and an increase in backlogs before the change in process, as contemplated by the
proposed Regulations, is implemented. As such, it is the Union’s opinion that hearing offices
would not be capable of the proposed changeovers in the hearing process unless immediate
staffing and training needs are met. As the Agency should be aware, this recent occurrence
was not a budgeted item to increase FTEs for OHA.

Elimination of the Appeals Council

If S88A eliminates the reconsideration appeal, one would expect a significant increase of
requests for hearings, which wouki become the initial appeliate step, In addition, elimination
of the Appeal Council will likely result in significant increase in claimants seeking judicial
review of denials.

The demographics of an aging population and the stagnant economy have already created
huge disability claims and appeals backlogs. The Seattle Hearing Office, one of 141 in the
country, has about 12,000 cases pending. There is barely room for the employees, because
files are stacked on floors, in and on file cabinets, and in bins. There will soon be 700,000
Hearings pending nationally, and already unacceptable processing imes continue to grow
longer. Ironically, the Appeals Coundil is the only part of the process showing real processing
time improvements, and this plan would eliminate it.

The Union totally opposes the elimination of the claimant’s right to request a review of a
hearing decision by the Appeals Council and notes that such review is at no cost to the
claimant and provicies for fair and equitable adjudicative relief. While the Union notes that the
Appeals Council has been subject to considerable criticism over the past several years, a
review of this prociss since 2003 clearly establishes real improvement in the processing of
claims with consisfent corrective relief to approximately 30% of the claimants who request
review of the AL.l's decision. Such improvement has been based on various changes at the
hearing level, but most significantly because each employee who works at the Appeals
" Council has an *l can do” attitude. The Union notes that at present, the Appeals Council has
a manageable claims workload with less staff and that the new digital recording of hearings
and the implementation of the electronic claim file Will streamline the appeals process so that
the timeline suggested for the Decision Review Board could be met by retaining the Appeals
Council review pracess. With such improvements proposed at lower levels of adjudication,
the Appeals Council should be aliowed to continue in accordance with the regulatory process
and the Union noles there should be a significant decrease in the filing of civil actions
because both the claimant and the legal profession will accept a decision by the Appeals
Council as the final adjudication of a claim. To eliminate the Appeals Council and essentially
replace it with a Disability Review Board would create a self-serving, non-effective function

6
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and the Union submits that as a result thereof, there will be a substantial increase in civil
action filings for many years to come. This will result in substantial staffing increases of
highly paid professionals to address the massive number of court remands. As anyone can
see, rather than having a claimant friendly process, the proposal of the elimination of the
Appeals Council and establishment of a Disabllity Review Board clearly reflects a very
legalistic, adversarial process which can be viewed as substantially decreasing service to the
American public. The proposed process would substitute a random review for an appeal.
Chance would dictate or which cases would be reversed or remanded. Substituting chance
for a viable appellate option will result in many claimants being denied rightful entitiement
since their appeal rights were eliminated.

Closing the Record

The Union opposes the Agency’s time limits for dlosing the record on the basis that while the
timeline may possibly result in a slight improvement in the processing time for the Agency to
meet unrealistic goals, the overall effect will clearly deny many claimants a full and fair
opportunity to establish hisher disability within the Agency’s claim adjudicative process.
Such time limitations will not reflect world class service, restore public confidence or reduce
cost, but will be viewed by the people of America that SSA is more interested in numbers
than being responsive to the needs of each disabled individual. The Union believes that the
proposed changes by this Administration will erode public service. Claimants will not have -
any opportunity to meet and/or discuss their claim for disability with the decision maker. SSA
makes no propossl to assist the claimant with the development of histher claim, such as
identifying the supporling documentstion necessary to approve the claim. Yet, SS5A
penalizes the claimant for the Agency’s inability to determine a disability, whether or not the
claimant is actually disabled.

Closing the record creates an arfificial deadline for a claimant to meet the disability
requirements of the law. if evidence emerges at a later date, what rationale exists for SSA o
Jjust ignore it? The premature closing of the record in the Commissioner’s proposal provides
no benefit to the claimant. it simply is speedy case processing for statistical purposes. Often
times, the passage of time is a factor that indicates a deterioration of a condition or that a
condition is of sufficient duration to meet disability requirements. Why cut off the process and
astablish time limits which require claimants to file again and lose retroactivity?

Proposed Demonstration Projects

Last year, the Union made Congress aware of the Agency's plans to implement temporary
allowance demonstration projects that would provide immediate cash and medical benefits
for a specified period (12-24 months) to disability applicants who are likely to benefit from
aggressive medical care. SSA denied such plans.

In the proposed regulations, SSA now identifies time-limited benefits as a specific
demonstration project. The Union believes SSA intends to implement this program
nationafly. Terminating disability benefits after a specific time without any evidence of
medical improvemeant or successful work attempts will have a devastating effect on the
disability population. Since disability benefit recipients must have a condition which will last

7
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for at least a year lo be eligible for benefits, their disabling condition by definition is severe.
Terminating their benefits and forcing them to re-file in order to reestablish eligibility would
constitute severe economic and psychological hardship.

This time limited benefit plan will result in the unfortunate termination of benefits for many
beneficiaries who become too discouraged to pursue continuing entilement yet remain
disabled. Such a result would be tragic and unjust. Unfortunately this and other aspects of
the Commissioner's plan seem motivated by a desire to remove disabled individuals from the
benefit roles.

If SSA sericusly moves forward with implementation, Congress should allow all stake holders
{o provide input. AFGE urges Congress to pay close attention to the details of this
project and should monitor it closely. SSA should not be allowed to implement any
limitation without the approval of Congress. The Union opposes any such legislation.

AFGE’s Recommendations to Improve SSA" i rams

AFGE believes that immediate attention needs to be given to three specific issues regarding
the SSA disability benefit program:

+ Inclusion of SSA employees and the Union in the process to address problems and
craft solutions;

» Providing proper staffing and resource allocations;

« Ensuring consistent disability decisions in a more expeditious manner; and

« Maintaining quality in person service and assistance at the field office level.

The Commissioner continues fo refuse to engage in dislogue with SSA employees regarding
her disability initiatives, Workgroups designed to address problem areas or workloads do not
include either the union or bargaining unit employees who actually do disabllity claims and
appellate the work. Employees in field offices and OHA offices fully understand the disability
claims process, the problems with the system and potential solutions to such problems. The
Commissioner's “apen door policy” does not exist for the Union. These actions have caused
SSA employees o doubt Commissioner Bamharl's sincerity and will ultimately cause
employees to mistrust any changes implemented without their participation and input. AFGE
understands that long-lasting progress will only be achieved with the assistance of those who
not only understand the problems, but who also have the institutional experience and
knowledge to repair Social Security’s disability programs. Certainly much more can be
accomplished, in @ constructive manner, with open, two-way communications. The Union
remains committed to such a process.

SSA must develop and implement a new quality management system that will routinely
produce information the Agency needs to properly guide disability policy. Equity and
consistency in disability decision-making continues to be a probiem. In June 2002, AFGE
brought this issue to Congress's attertion. Since then, the only consistent change in
disability decision-making has been to deny more claims. The claimant’s chances of being
approved for disatility benefits depend on where they live and the amount of their resources.
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For example, SSA records continue to suggest that those who have the resources to obtain
medical attenion early and often have a befter chance of being approved for benefits than
those who are unable to obtain eady medical intervention due to limited income or resources.
(See Chart Below) Nationwide, those applying for Social Security disability have a much
greater chance of being approved than those who may only apply for the Supplement Security
income (SSI) program. S8A records continue to expose the inconsistencies of the State DDS
decisions. Presumably early closing of the record could have significant adverse impact on
fower income, disabled claimants.

As an illustration, following is a compilation of different regions and the variance in alfowance
and denial rates:

Title U Title XV1 [~

Title 1l TileXVI ~ Concurrent

Allow Deny Allow Deny Allow Deny Allow Deny Allow Deny Allow Deny

National

Average 443 557 368 631 258 742 164 836 139 861 1.7
Atfanta Region 356 644 307 €93 217 783 133 867 1 89 96
Boston Region ~ 556 444 454 546 332 668 291 709 254 T4s 24
Chicago

Region 419 581 316 684 224 776 13 87 104 896 9

Dallas Region 45 54 407 583 301 699 198 801 182 818 144
Donver Region 369 631 367 633 20 80 97 93 78 R2 87
Kansas City ‘

Region 438 582 311 689 178 822 164 836 116 884 92
New York

Region 509 4941 412 588 322 678 161 839 103 897 108
Philadelphia

Region 51,9 481 421 579 287 703 182 808 15 8 185
San Francisco

Region 51.8 482 443 557 3 66 208 782 18 a2 16.5

88.3

0.4
%

N
856
91.3

Seattle Region 426 574 401 509 239 761 164 836 116 884 103 2806

Divergent allowance rates raise significant questions regarding the accuracy and fairness of
the decision making process. The public is entitled to quality, consistent decisions whether
they live in California or New Jersey. The significant differences between SSA and S§Si
disability approval rates leads one to conciude that income is a factor in the decision making
process.
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8o long as inconsistent medical decisions continue to be made by the State DDSs, the
backlogs at the hearing levels may never be completely resolved. In some areas, the rate of
hearing reversals is as high as 60%. The problems that plague the State DDS system,
which result in inconsistent decisions, have been addressed in GAO's report, GAO-04-552T,

GAO found that the state DDS's have:

* Twice the tumover rate of federal employees performing similar work, resulting in
increased costs to SSA for hiring and training, as well as increased dlaims-processing
times;

» Difficulties in recruiling and hiring examiners due fo state imposed compensation
limits, which have confributed fo increases in claims-processing times, backlogs and
fumovers; .

s Critical training needs that are not being met, which impact their examiner’s ability fo
make disability dedisions.

In spite of SSA's efforts to provide the State DDS's with additional resources and shifting
oversight to SSA's Office of Operations rather than the Office of Disability, the problems
identified by GAO have not been resolved by SSA.

AFGE strongly recommends federalizing the DDS system, This is the only significant
solution to address the recruiting and hiring problems, sinking retention rates and serious
training needs. AFGE urges Congress to hold hearings on this matter in the near future.
Federalizing the DD$ system would require legisiative changes.

As | emphasized in previous testimony before the Social Security Subcommittee, SSA needs
to revisit SSA initiatives, such as the Disability Claims Manager (DCM) and the Adjudicative
Officer (AQ), that were determined to be successful in reducing processing times and
improving public service. SSA spent millions for pilots that improve processing time, yet the
successful initiatives were abandoned because of political considerations.  The only real
criferia for these initiatives should be the level of service that is provided to the claimant.
Using customer service as a measure, the DCM exceeded State DDS performance in
virtually every category.

AFGE urges Congress to consider legisiative amendments to the Social Security Act
necessary to allow SSA workers to make disabllity decisions. The crisis in disability
processing requires immediate and long-term changes. When trained to make medical
decisions, SSA employees can provide immediate relief to backlogged DDS’s, and provide
faster and better service to the public by serving as a much needed single point of contact. In
fact, the claimants found that the DCM, a single point of contact/decision maker, was more
beneficial in their understanding and acceptance of the final decision, even when that
decision was a denial.

10
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Summary

There will always be short term budget priorities. However, both workers and employers
coniribuie to the self-financed Social Security system and are entitled to receive high quality
service. [t is entirely appropriate that spending for the adminisiration of SSA programs be
set at a level that meets the needs of Social Security's contributors and beneficiaries, rather
than an arbitrary level within the current political process.

AFGE strongly encourages each of your Committees to reconsider introducing legislation that
will provide SSA with the appropriate funding level fo process daims and post-entitiement
workloads fimely and accurately. Former Chairman E. Clay Shaw and Rep. Ben Cardin
introduced The Social Security Preparedness Act of 2000 (formerly H.R.5447), a bipartisan
bill to prepare Social Security for the retiring baby boomers,  AFGE believes that by taking
these costs OFF-BUDGET with the rest of the Social Security program, Sodial Security funds
will be protected for the future. We believe this can be accomplished with strict
congressional oversight to ensure that the adminisirative resources are being spent
efficiently.

AFGE is committed fo serve, as we always have in the past, as not only the employees’
advocate, but also as a watchdog for dlients, taxpayers, and their elected representatives.

i1
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Congress of the nited States
Wasghington, BE 20515

October 13, 2005

Honorable Jim Nicholson
Secretary

Department of Veterans Affairs
Washington, DC 20420

Dear Mr. Secretary:

We are writing to express our serious concern with the Department of
Veterans Affairs’ (VA) decision to initiate review of 72,000 claims of veterans
who are currently compensated at the 100% payment rate for Post-traumatic Stress
Disorder (PTSD). It is our understanding that the Veterans Benefits
Administration has instructed its Regional Offices to review and, if necessary,
develop approximately 35% of the 2,100 claims considered by the Inspector
General (IG) in preparation of the May 19, 2005, IG report “Review of State
Variances in VA Disability Compensation Payments.”

It is possible that if the current review of 2,100 claims identifies any benefits
which are truly improperly being paid, it will provide data to refine the parameters
of any larger study so that only veterans with a particular profile will have their
claims reviewed. We are particularly concerned that the veterans targeted for this
review are those who have serious disabilities involving such symptoms as
“persistent danger of hurting self or others,” “suicidal ideation” and “impaired
impulse control (such as unprovoked irritability with periods of violence).” We
have already heard reports of veterans experiencing increased symptoms and
requiring hospitalization as the result of the current smaller scale review.

1t is our understanding that there has been no coordination with VA medical
providers and Vet Centers who treat the veterans having claims reviewed in order
to minimize the risk of suicidal or violent behavior. These veterans and their loved
ones are at serious risk of harm due to reactivation of the symptoms associated
with severe PTSD. The additional burden of having to revisit their original
stressors may well result in increased symptoms. Before VA places these veterans



152

Honorable Jim Nicholson
October 13, 2005
Page 2

at risk, all steps should be taken to mitigate that risk. Veterans’ lives and health
should not be jeopardized in an effort to complete a paper trail for VA files.

We strongly urge you to delay any further review of claims until the current
study has been completed and a report issued which would document the
feasibility, staffing requirements, cost and appropriate parameters of any further
reviews. In addition, we are requesting that VA coordinate with VA medical and
Vet Centers to mitigate the risk of adverse health consequences in veterans whose
claims are currently being reviewed and any whose claims may be reviewed in the
future.

We would appreciate your providing a response to this letter by October 19,
2005. If you have any questions about this request, please contact Mary Ellen Mc
Carthy, Democratic Staff Director, Subcommittee on Disability Assistance and
Memorial Affairs, House Committee on Veterans Affairs at 202-225-9756 or
Dahlia Melendrez, Minority Counsel, Senate Committee on Veterans Affairs at
202-224-2074.

Sincerely,
Kaue Zvans anil ks
LANE EVANS : DANIEL K. XKAKA
Ranking Member Ranking Member

House Committee on Veterans Affairs Senate Committee on Veterans Affairs
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Department of Memorandum

Veterans Affairs
May 25, 2003 mwssm 52005
General Counsel {022)
Review of Awards of Total Disability Rating for PTSD

Under Secretary for Benefits (20)

QUESTION PRESENTED:

What statutes and regulations apply to a Veterans Benefits Administration (VBA)
review of cases in which the Department of Veterans Affairs (VA) rated a vet-
eran's service-connected post-raumatic stress disorder (PTSD)

100-percent disabiing under the Schedule for Rating Disabilities or totally dis-
abling based upon individual unemployability (TDIU)?

DISCUSSION:

1. We understand that VBA Intends to conduct a review of certain cases in which
VA rated a veteran's PTSD 100-percent disabling under the Schedule for Rating
Disabllities or on the basia of TDIU. This opinion is intended to advise VBA on
the statutes and regulations applicable to both revising existing decislons and
rendering new decisions based on current facts. Several statutes and regula-
tions limit VA's power to change a decision on a claim. Under these statutes and
regulations, claim decisions become final and can be changed only in specified
circumstances depending on whether the period allowed for appealing the deci-
sion has elapsed, whether the decision was appealed, and how far it was ap-
pealed. Also, prior to revising a claim decision, VBA must follow certain proce-
dures to ensure that the claimant receives applicable procedural protections.

Where Period Allowed for Appeal Has Not Elapsed

2. There will be some decisions subject fo the contemplated review for which the
appeal period will not yet have run. The following rules apply to such decisions.
Section 3,104(a) of title 38, Code of Federal Regulations, provides for the finality
of decisions by agencies of original jurisdiction. Section 3,104(a) states:

A decision of a duly constituted rating agency or other agency of
original jurisdiction shall be final and binding on all field offices of
{VA] as to conclusions based on the evidence on flie at the time VA
issues written nolification in accordance with 38 U.S.C, [§] 5104. A
final andt binding agency decision shall not be subject to revision on
the same factual basis except by duly constituted appellate authori-
ties or except as provided in [38 C.F.R. §§ 3.105 and 3.2600].

Under section 3.104(a), once VA has adjudicated a claim, the decision may not
be revised based on the evidence on flle at the time of VA's written notification of

1563 2108
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the decision, except by an appeliate authority, such as the Board of Veterans'
Appeals (Board), or as specifically permitted by sections 3,106 and 3.2600. Sec-
tion 3.104(a)'s references to "the evidence on flie at the time" and "the same fac-
tual basls” recognize that an otherwise binding decision may be revised based on
avidence not on file at the time that decision was issued.

3. Section 3.105 specifies certain exceptions to the general rule that an agency
of original jurisdiction (AQJ) decision Is final. A declsion that involves clear and
unmistakable error (CUE) must be reversed or amended. 38 C.F.R, § 3,105(a).
Also, Central Office authorities may revise or amend a decision that Is final under
section 3.104(a) on the same factual basis If an adjudicative agency is of the
opinion that such revision or amendment is warranted based on difference of
opinion rather than CUE. 38 C.F.R. § 3.105(b). Section 3.105(b)'s lext provides
only that a proposed revision or amendment based on difference of opinion will
be recommended to Central Office, but can be fairly read to authorize Central Of-
fice personnel 1o revise or amend the decision. VAOPGCADV 21-1998, para. 7.

4, Section 3.2600 aiso permits certain decisions to be revised, by a Veterans
Service Center Manager or a Decision Review Officer, based on the evidence
that was on file when VA Issued written notification of the decision. However,
because the decisions subject to revision under section 3.2800 are decisions for
which a clalmant has filed a timely notice of disagreement (NOD), 38 C.F.R.

§ 3.2600(a), revision under section 3.2600 would not generally be relevant to the
review contemplated by VBA, even if an authorized VA official flles an adminis-
trative appeal.

5. If VA receives new and material evidence prior to the expiration of the appeal
period or prior to the appeliate decision i a timely appeal has been filed, VA will
consider the evidence as having been flied in connection with the claim that was
pending at the beginning of the appeal period. 38 C.F.R. § 3.156(b). New and
material evidence is defined as follows:

New evidence means existing avidence not previously submiited to
agency decisionmakers. Material evidence means existing evi-
dence that, by itself or when considered with previous evidence of
record, relates to an unestablished fact necessary to substantiate
the claim. New and material evidence can be neither cumuiative
nor redundant of the evidencs of record at the time of the last prior
final denial of the claim sought to be reopened, and must raise a
reasonable possibility of substantiating the claim,

38 C.F.R, § 3.156(a). Therefora, review of a decision for which the appeal period
has not yet expired Is subject to the possibility that timely received new and ma-
terlal evidence may substantiate the decision being reviewed.
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6. Finally, certain VBA officials may file an administrative appeal to the Board of
a decision denying or allowing the benefit claimed in whole or in part. 38 U.S.C.
§ 7106; 38 C.F.R. §§ 19.50, 19.51(a) and (b). The Under Secretary for Benefits
or a VBA service director has one year from the date of mailing notice of such a
decision to the claimant to file an administrative appeal. 38 C.F.R. § 19.51(a)(2).
A regional office director or comparable official has only six months from that
date to file an administrative appeal, and an official below the level of regional
office directar, such as a veterans service center manager (formerly calied “adju-
dication officer”), has only 60 days from that date. 38 C.F.R. § 19.50(b)(2).

Where Period for Appea! Has Elapsed

7. A claim, the decision on which became final because no NOD was filed within
the appeal period, may not thereafter be reopened or allowed, except as other-
wise provided by regulations. 38 U.8.C. § 7105(c); 38 C.F.R, § 20,302(a). As
noted above, section 3.105(b) authorizes Central Office authorities to revise,
based on difference of opinion, an otherwise final AQJ decision. in addition, as
explained balow, VA may issue a new decision on a claim that has been finally
decided by an ADJ, based on additional evidence received after the AOJ deci-
sion became final, Furthermore, even an AQJ decision that has become final by
the claimant's failure to timely appeal the decision must be reversed or revised if
evidence establishes CUE. 38 U.8.C. § 5109A(a); 38 C.F.R. § 3.105(a).

8. Unlike the Chairman of the Board, who may order reconsideration of a Board
decision, VBA lacks express authority to vacate a final decision and order the
claim readjudicated. Neavartheless, VBA may reverse or revise a final decision
on the basis of CUE. In fact, VA must reverse or revise a decision if evidence
establishes CUE. 38 U.8.C. § 5109A(a). VA may, on i{s own motion, initiate re-
view of a decision to determine whether it involves CUE. 38 U.8.C, § 5109A(c).
CUE may be found only where the correct facts, as they were known at the time,
were not before the adjudicator, or the statutory or regulatory provisions existing
at the time of the decision were incorrectly applied. Damrel v. Brown, 6 Vet. App.
242, 245 (1994); Russell v. Principi, 3 Vet. App. 310, 313 (1982) (en banc). Fur-
ther, the error must have been one that manifestly changed the outcome of the
claim. Cook v. Principl, 318 F.3d 1334, 1344 (Fed. Cir. 2002) (en banc); Bustos
v, West, 179 F.3d 1378, 1381 (Fed. Cir. 1898). In order to revise a decision
based on CUE, a finding would generally have to be made that the adjudicator
had overicoked or ignored pertinent evidence or had misapplied or ignored bind-
ing legal requirements, and that such action manifestly changed the outcome of
the claim.

Where Decision Was Appealed and Decided by the Board

9. Other finallty considerations apply to a claim that has been appealed to and
decided by the Board. A Board decision is final uniess the Chairman orders re-
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consideration of the decision. 38 U.8.C. § 7103{a); 38 C.F.R. § 20.1100(a).
Once the Board has decided 2 claim, that decision is no longer subject to revi-
sion based on difference of opinion. VAQPGCPREC 11-80. Furthermore, unlike
an unappealed decision, an AOJ decislon In a claim that is subsequently ap-
pealed to and decided by the Board is subsumed by the Board declsion and is no
longer subject to revision based on CUE. 38 C.F.R. § 20.1104; Duran v. Brown,
7 Vet. App. 216, 224 (1994). Even if not itself appealed to the Board, an AOJ
decision can be subsumed by a Board decision on an appeal of a subsequent
AQJ decision on the same claim (called "delayed subsuming") and consequently
pecome immune from revision on grounds of CUE, Diltrich v. West, 163 F.3d
1349, 1353 (Fed. Cir. 1998); Donovan v. West, 158 F.3d 1377, 1382, 1383 (Fed.
Cir. 1998).

10. Whether an AOJ decision is subsumed on direct appeal or by appeal of a
subsequent AQ. decision, the subsuming Board decision itself is subject to revi-
sion based on CUE. 38 U.S.C. § 7111(a); 38 C.F.R. § 20.1400(b). Such revision
must, however, be made by the Board. 38 U.S.C. § 7111(c) and (e). if the
Board decision Is appealed to the United States Court of Appeals for Veterans
Claims (CAVC) and the court decides the appeal, the Board decision is no fonger
subject to revision based on CUE. 38 C.F.R. § 20.1400(b)(1). Thus, absent new
and material evidence, VBA may not change a clalm decision that has been ap-
pealed to and decided by the Board or the court.

11. Furthermoare, If & particular disability rating has been ordered by a court of
competent jurisdiction, VA may not reconsider the issue on the same evidence
because, under the law of the cage doctrine, findings made at one point during
iitigation become the law of the case for subsequent stages of that same litiga-
tion, United States v. Bell, 988 F.2d 247, 250 (1% Cir, 1993), and under a com-
plementary theory, the mandate rule, a lower court or administrative agency must
generally conform with an articulated appeliate remand.! United States v. Moore,
83 F.3d 1231, 1234 (10" Cir. 1996); Scoft v. Mason Coal Co., 289 F.3d 263, 267-

' An exception to the law of the case doctrine and the mandate rule exists if a
court is convinced that the prior holding is clearly erroneous and would work a
manifest injustice. Arizona v. California, 460 U.S. 605, 618 n.8 (1083); Tahoe-
Siera Pres, Councl, Inc. v. Tahoe Reg’l Planning Agency. 216 F.3d 784, 787 (8"
Cir. 2000); Hudson v. Principi, 260 F.3d 1357 1364 (Fed. Cir. 2001). However,
because an AO. decision that is appealed to the Board s subsumed by the sub-
sequent Board decision, 38 C.F.R. § 20.1104, and because a Board decision that
is appealed to and decided by the CAVC is no longer subject to revision based
on CUE, 38 C.F.R. § 20.1400(b)(1), VBA may not change a claim decision that
has been appealed to and decided by the Board or the court, based a finding that
the prior decision was clearly erroneous.
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68 (4™ Cir. 2002). The law of the case doctrine applies to factual determinations
as well as to questions of law. Filmtec Corp. v. Hydranautics, 87 F.3d 931, 938
(Fed. Cir. 1995); Stafe indus., Inc. v. Mor-Flo Indus., Inc., 948 F.2d 1573, 1576
(Fed. Cir. 1991).

Decisions Based on Current Facts

12. We next address VA's authority {0 issue new decisions based upon the cur-
rent facts regarding a veteran's condition. Seetion 303 of title 38, United States
Code, makes “[tlhe Secrefary [of Velerans Affairs] . . . responsible for the proper
axecution and adminisiration of all laws administered by the Department.” We
belleve that this statute authorizes VA to render a decision regarding the current
existence and/or extent of a veteran's disability. Cf, Countes v. United States,
112 F.2d 447, 449 (7" Cir. 1940) (Veterans Administration may, based on new
facts, make new determination as o veteran’s disability after court found total
permanent disability); Konfovich v. United States, 99 F.2d 861, 665 (8™ Cir.
1938) (relying on different statute 1o authorize former Administrator of Veterans
Administration to determine veteran’s extent of disability after court found total
permanent disabllity). As explained below, for purposes of this type of review in-
volving no error in a previous decision, VA may obtain evidence and, based on
this new evidence, prepare a rating proposing reduction of a 100-percent
schedular or TDIU rating for service-conngcted PTSD or severance of service
connection for PTSD, 38 C.F.R. § 3.105(d) and (e). For purposes of obtaining
such evidence, the heads of regional offices and centers that have insurance or
regional office activities have the authority to issue subpoenas to compel the at-
tendance of witnesses within a radius of 100 miles from the place of a hearing
and {o require the production of books, papers, documents, and other evidence.
38 U.S.C. § 5711(a); 38 C.F.R. § 2.2(2) and (b).

13. For purposes of determining the current extent of a veferan’s disabiiity, sec-
tion 3.327(a) of title 38, Code of Federal Regulations, provides for reexamination
‘whenever VA detsmines there Is a need to verify either the continued existence
or the current severity of a disability.” Generally, VA requires a reexamination if.
(1) it is likely that a disability has improved; (2) evidence indicates there has been
a material change In a disability; or (3) evidence indicates the current rating may
be incorrect. Id.; see 38 C.F.R. § 4.30 (when evidence Is inadequate to assign
schedular evaluation upon termination of total rating based on need for conva-
lescence, physical examination to be scheduled and considered prior to termina-
tion of total rating). An individual for whom a reexamination has been authorized
and scheduled must report for the reexamination. 38 C.F.R. § 3.327(a).

14, Some regulations limit VA's ability to reduce total ratings. A total schedular
rating may not be reduced, in the absenca of clear error, without an examination
showing material improvement in a veteran's physical or mental condition. 38
C.F.R. § 3.343(a). Furthermore, even with material Improvement shown, VA
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must consider whether the veteran's condition improved under the ordinary con-
ditions of life or whether the symptoms have been brought under contro! by pro-
longed rest or by following a work-preciuding regimen. id. Reduction of a TDIU
rating under 38 C.F.R. § 3.105(e) requires that clear and ¢onvincing evidence
establish actual employabliity. 38 C.F.R. § 3.343(c)(1). If a veteran is undergo-
ing vocational rehabilitation, education, or training, the rating may not be reduced
“unless there is received evidence of marked improvement or recovery in physi-
cal or mental conditions or of employment progress, income eamed, and pros-
pects of economic rehabilitation, which demonstrates affirmatively the veteran's
capacity to pursue the vocation or occupation for which the training Is intended to
qualify him or her, or unless the physical or mental demands of the course are
obviously incompatible with total disability.” /d. If a veteran with a TDIU rating
begins to engage in a substantially gainful occupation, the veteran's rating may
not be reduced solely on the basis of having secured and followed such occupa-
tion unless the veteran maintains the occupation for  period of 12 consecutive
months, 38 C.F.R. § 3.343(c)(2). Section 3.344(a) of title 38, Code of Federal
Regulations, imposes additional requirements that must be met for VA to reduce
certain service-connected disability ratings. Section 3.344(a) is applicable to rat-
ings that have been in effect at the same leval for approximately five years or
more, rather than disabilities that have not become stabilized or are likely to im-
prove. 38 C.F.R. § 3.344(c); Brown v. Brown, § Vet App. 413, 417 (1993).

15. Under 38 C.F.R. § 3.105(d), service connection that has been in effect for
less than 10 years may "be severed only where evidence establishes that it is
clearly and unmistakably erroneous {the burden of proof being on the Govern-
ment)." See alsc 38 U.8.C. § 1159; 38 C.F.R. § 3.957. Section 3.105(d) con-
templates the use of evidence acquired subsequent to the original VA declision to
make a determination as o whether service connection should be severed. 38
CF.R. § 3.105(d); Venturella v. Gober, 10 Vet. App. 340, 343 (1997) (Steinberg,
J., concurring) (personal data report obtained after grant of dependency and in-
demnity compensation showed that veteran's death did not occur during active
duty for training or inactive duty training). For example, the regulation states that
“fa} change in diagnosis may be accepted as a basis for severance” if a medical
authority certifiss that, in light of all he accumulated evidence, the diagnosis on
which service connection was predicated is clearly erroneous. We understand
that one issue that may arise during VBA's review of PTSD claims is whether the
existence of the claimed in-service stressor was verified prior to the award of
service connection. See 38 C.F.R. § 3.304{f). Because “[s]ervice connection for
{PTSD] requires . . . credible supporting evidence that the claimed in-service
stressor occurred,” we believe that service connection may be severed under
section 3,105(d) if service connection has been in effect for less than 10 years
and evidence establishes that the grant of service connection was clearly and
unmistakably erroneous bescause there Is no credible supporting evidence of oc-
currence of the claimed stressor.
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Effective Dates

16. The effective date of a decision issued pursuant to the contemplated review
depends upon the nature of the decision that the Department issues. The effec-
tive date of a decision reducing, discontinuing, or otherwise adversely affecting
benefits based on CUE may not be retroactive. In general, a reduction or discon-
tinuance of compensation by reason of an erroneous award based solely on ad-
ministrative error or error in judgment is effective the date of last payment. 38
U.8.C. §5112(b)(10); 38 C.F.R. § 3.500(b)(2); but see 38 U.S.C. § 5112(b)(9).
38 C.F.R. § 3.500(b)(1) (retroactive effective date for reduction or discontinuance -
if based on an act of commission or omission by the beneficiary). However, a
reduction or discontinuance of compensation based on & change in service-
connected or employability status is effective the last day of the month following
60 days from the date of notice to the claimant of the proposed reduction or dis-
continuance. 38 U.S.C. § 5112(b)(8); 38 C.F.R. §§ 3.105(e) and (N(2){1),
3.500(n.

Protection and Fraud

17. A rating of total disability that has been made for compensation purposes
and that has been continuously in force for 20 or more years may not be reduced
except upon a showing that the rating was based on fraud. 38 U.S.C. § 110, see
38 C.F.R. § 3.951(b). Service connection for any disability that has been in force
for ten or more years may not be severed except upon a showing that the original
grant of service connaction was based on fraud or military records clearly show
that the person concerned did not have the requisite service or character of dis-
charge. 38 U.S.C. § 1159; 38 C.F.R. § 3.867. VA regulations do not define fraud
for purposes of either section 110 ar 1158. See VAOPGC 4-85 (5-23-84) (defini-
tion of *fraud” in 38 C.F.R. § 3.901 Is for purposes of forfeiture for fraud, not pro-
tection statute), Generally, fraud is a knowing misrepresentation of the truth or
concealment of a material fact with the intent to Induce another o act to his or
her detriment. See Biack's Law Dictionary 670 (7™ ed. 1999).

18. Unlike revisions based on CUE, a determination as to whether a decision
involved fraud would not be limited to the evidence that was of record at the tima
the decision was made, VBA could obtain additional evidence and use that evi-
dence to determine whether the grant of benefits was based on fraud. However,
unlike increases or grants of benefits based on new and material evidence, the
sifective date of a reduction or discontinuance of benefits on grounds of fraud
would be retroactive. A reduction or discontinuance of compensation by reason
of an erroneous award based on an act of commission or omission by the benefi-
ciary, or with the beneficlary's knowledge, is effective the date of the award or, in
the case of a running award, the day preceding the act. 38 U.S.C. § 5112(b)(8);
38 C.F.R. § 3.500(b)(1).
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Procedural Protections Prior to Revision of Claim Decision

19. General Rights. Upon request, a claimant is entitied to a hearing at any time
on any Issue involved in a claim within the purview of 38 C.F.R. part 3. 38CFR
§ 3.103(c)(1). Hearings in connection with proposed adverse actions and ap-
peals must be held before one or more VA employees having original determina-
tive authority who did not participate in the proposed action or the decision being
appealed. /d. A claimant may produce witnesses at a hearing and “introduce
into the record . . . any available evidence which he or she considers material
and any arguments or contentions with respect to the facts and applicable law
which he or she may consider pertinent.” 38 C.F.R. § 3.103(c)(2). In addition,
VA must include in the record any evidence offered by a claimant in support ofa
claim, 38 C.F.R. § 3.103(d). However, when VA proposes {o reverse of revise a
benefits decision on the ground of CUE, the final determination must be based
on the evidence that was of record when the reviewed decision was made; addi-
tional evidence may not be considered. Cook v. Principi, 318 F.3d at 1343; 38
C.F.R. § 20.1405(b) and (c)(1).

20. Subject to regulations governing who may represent claimants before VA,
claimants are entitled to representation of their choice at every stage in the
prosecution of a claim. 38 C.F.R. § 3.103(e). VA must notify the claimant or
beneficiary and his or her representative in writing of decisions affecting the
payment of benefits. 38 U.S.C. § 5104(a); 38 C.F.R. § 3.103(f). Such notifica-
tion must advise the claimant of the reason for the decision, the date the decision
will be effective, the right to a hearing, the right to initiate an appeal, and the pe-
riods In which an appeal must be Initiated or perfected. 38 C.F.R, § 3.103(f).
Furthermore, any notice that VA has denied a benefit sought must summarize
the evidence considered. 38 U.8.C, § 5104(b); 38 C.F.R. § 3.103(f).

21. Rights Prior to Termination or Reduction of Award. With certain exceptions
not relevant to the review being contemplated, VA must provide 60 days advance

notice and an opportunity to submit evidence before terminating, reducing, or
otherwise adversely affecting a compensation award, 38 C.F.R. § 3.103(b)(2). if
a reduction In evaluation of a service-connected disablllty or employabliity status
is warranted and the lower evaluation would result in a reduction or discontinu-
ance of compensation payments currently being mades, VA must prepare a rating
proposing the reduction or discontinuance “setting forth all material facts and
reasons.” 38 C.F.R. § 3.105(s). The beneficlary must be notified of the contem-
plated action, provided “detailed reasons” for the reduction or discontinuance,
and given 60 days to present additional evidence to show that payments should
be continued at the current level. /d. Advance written notice of a proposed re-
duction in the disability rating assigned to a service-connected disability must
also inform the beneficiary of the right to a predetermination hearing provided
that VA receives a request for such hearing within 30 days from the date of the
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notice. 38 C.F.R. § 3.105()(1). If VA receives a timely hearing request, VA must
notify the beneficlary In writing of the time and place of the hearing at least ten
days In advance of the scheduled hearing date, and the hearing must be con-
ducted by VA personnel who did not participate in the proposed adverse action
and who will bear decision-making responsibifity. /d. If a hearing is not re-
quested within 30 days and additional evidence is not recelved within 80 days,
final rating action can be taken, Whether or not & predetermination hearing was
held, VA must issue written notice of the final action to the beneficiary and his or
her representative, setting forth the reasons for the decision and the evidence on
which It was based. 38 C.F.R. § 3.105()2). :

HELD:

The Veterans Benefits Administration (VBA) may review decisions awarding a
100-percent schedular rating or total disability rating based upon individual un-
employability for service-connected post-traumatic siress disorder to determine
whether the decisions were rendered in accordance with applicable Department
of Veterans Affairs statutes and regulations and tha VBA Adjudication Proce-
dures Manuat M21-1. VBA may revise these decisions only In accordance with
the statutes and regulations governing finality and revision of decisions, which
provide for reopening or revislon of final decisions only under specified circum-
stances, such as where new and material evidence or clear and unmistakable
error is present. VBA may also Issue new decisions regarding a veteran’s cur-
rent entitiement to service connection if service connection has been in effect for
less than ten years and new decisions regarding the current extent of a veteran's
service-connected disabifity If a rating at a particular level of disability has been in
sffect for less than 20 years. In so doing, VBA must ensure compliance with es-
tablished adjudication procedures, including giving 80 days' advance notice of a
proposed reduction or discontinuance of compensation, permitting the claimant
to present arguments against the proposed adverse action, notifying the claimant
of the decision and the reasons for it, and notifying the claimant of the right to
appeal the decision, as provided in 38 U.S.C. § 5104(a) and 38 C.F.R.

§§ 3.103(b)-(f) and 3.108(d), (e), and {i).

T S el

Tim 8. McClain

TOTAL P.10
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STATE OF NEW MEXICO
DEPARTMENT OF VETERANS' SERVICES

P.O. BOX 2324
SANTA FE, NEW MEXICO 87504-2324

JOHN M. GARCIA
SECRETARY

BILL RICHARDSON
GOVERNOR

November 21, 2005

Mr. Jeff Miller, Chairman

Subcommittee on Disability Assistance and Memorial Affairs
House Committee on Veterans' Affairs

337 Cannon House Office Building

Washington, D.C. 20515

Dear Chairman Miller:

I would like to thank you for the privilege of testifying before this esteemed
Subcommittee on October 20, 2005.

This letter is in response to your follow-up request regarding our efforts to "calm down"
our Veteran constituency's anxieties caused by the Retroactive PTSD Re-evaluations,

The State of New Mexico has 16 Field Offices located strategically throughout New
Mexico for the purpose of assisting Veterans and their families in obtaining all benefits they have
justly earned. These offices are manned by V A Accredited Service Officers.

Unemployability claims was announced when our offices began to receive an
overwhelming number of calls from anxious, fearful and angry veterans and their families. These
calls were not limited When the Administration plan to retroactively reevaluate 72,000 PTSD and
Individual to the 100% service connected veterans with PTSD or Individual Unemployability.
Many of the calls to our local offices were from 20% to 50% service connected disabled veterans.
Because of the nature and volume of calls and visits to our Field Offices we felt it was necessary
to develop a strategy to inform and "calm down" our constituents.

All of our Veterans' Service officers were mailed and e-mailed all pertinent literature
pertaining to the IG Report and the resulting retroactive evaluations for PTSD and Individual
Unemployability. Our Veteran Service Officers attended veteran Town Hall meetings in an
attempt to bring sense to the situation, and to ensure the veterans that their benefits were not going
to be changed.
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The Department of Veterans' Services also formed a Veterans' Service Organization
Leadership Council to discuss issues that affect our veterans. This is a very proactive Council
with good lines of communication to its members. We have an established toll free number at our
Santa Fe headquarters to discuss these and any other timely issues.

We have worked throughout this experience with our Congressional officials and
appreciate their support.

The local VA Regional Office has been very helpful and instrumental in getting the proper
information to us for distribution to the Veterans' community. The three Vet Centers worked with
their clientele and we put on joint presentations at the Santa Fe Vet Center to calm our
constituents' fears. This Santa Fe Vet Center's clientele was particularly understanding and
cooperative due to our joint efforts.

Again, thank you for the opportunity to express our concerns.

Respectfully,

JOHN M. GARCIA
Cabinet Secretary
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RESPONSES FROM THE DEPARTMENT OF VETERANS AFFAIRS

Questions for the Record
Chairman, Jeff Miller
House Committee on Veterans’ Affairs,
Subcommittee on Disability Assistance and Memorial Affairs

October 20, 2005

Oversight Variances in Disability Compensation Claims

Question 1: In his testimony, Mr. John M. Garcia, Secretary of the New Mexico
Department of Veterans' Services, stated that if a veteran has been awarded a
Combat Infantry Badge, a Bronze Star, or Siiver Star “it is almost automatic that
he will be given or granted 100 percent [service-connected rating for PTSD]". Is
Secretary Garcia's statement correct?

Response: In order to establish service connection for post traumatic stress
disorder (PTSD), there must be: (1) credible evidence that the claimed in-service
stressor occurred; {2) medical evidence diagnosing PTSD; and (3) medical
evidence establishing a link between a veteran's current symptoms and an in-
service stressor. The Department of Veterans Affairs (VA) accepts a veteran's
receipt of certain individual decorations as sufficient to establish a stressor
related to combat. Evidence of a stressor is relevant to establishing service
connection for PTSD however, it is not a factor in determining the extent of
disability caused by PTSD.

The awards that VA considers as evidence of a veteran's exposure to combat-
related stressors are the Congressional Medal of Honor, Air Force Cross, Air
Medal with “V" Device (denoting valorous action), Army Commendation Medal
with “V" Device, Bronze Star Medal with “V” Device, Combat Action Badge,
Combat Action Ribbon, Combat Aircrew Insignia, Combat Infantry Badge,
Combat Medical Badge, Distinguished Flying Cross, Distinguished Service
Cross, Joint Service Commendation Medal with "V" Device, Navy Commendation
Medal with “V” Device, Navy Cross, Purple Heart, and the Silver Star.

The criteria for rating service-connected PTSD are set out in the VA rating
schedule. The criteria for an award of total disability based upon individual
unemployability (TDIU) are also found in VA regulations.

Question 2: A September 1995 article in the New England Journal of Medicine
concluded that continued drug use may be influenced by monthly disability
payments. Further, as identified in the 1G's report, “Review of State Variances in
VA Disability Compensation Payments,” there seems to be a built-in disincentive
for a veteran to receive, or continue to receive, treatment once he or she has
reached the maximum compensation amount. How do we ensure that veterans
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Response: Making decisions about service connection and extent of disability
are difficult and complex tasks affected by a number of variables. These include
the number of disabilities claimed, the nature of the disabilities claimed, and the
fact that at least some ievel of judgment must be applied to decisions on service
connection and degree of disability for each claimed disability based upon the
specific facts of the case. VA believes some degree of variance is inevitable
under these circumstances. VA's goal is to reduce the variance to the lowest
level possible through the initiatives explained in the VA’s testimony.

Question 4: The VAIG found evidence suggesting that there is little difference in
the quality of exams conducted by VHA or QTC Medical Group, a supplier of
contract compensation exams. Does VBA agree that the quality of VHA and
QTC exams are comparable? How do they compare for timeliness?

Response: The Veterans Benefit Administration (VBA) agrees that there is little
difference between the quality and timeliness of the Veterans Heaith
Administration (VHA) and the contractor, QTC, examinations. Both are subject to
regular quality reviews based on various measures. The measures are different
but are considered equally effective. VHA exam quality is one of the
performance measures applied to field director performance. The contractor
(QTC) is subjected to a quarterly random assessment of its exams. The
contractor (QTC) must maintain a 82 percent quality rating in order to meet the
contractual performance indicator.

QTC standard for timeliness is 38 days and the VHA standard is 35 days. QTC's
standard takes into consideration the large number of Benefits Delivery at
Discharge examinations that require additional testing and specialty
examinations after the initial medical evaluation. Both QTC and VHA
consistently meet their standards. QTC timeliness for August 2005 to October
2005 was 33 days. VHA timelines for that same period was 29.5 days.
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get the help they need to lead productive lives? Should compensation for PTSD
and other mental disorders be tied to treatment?

Response: VA's mission is to provide for veterans’ physical and mental heaith
and welfare. VA attempts to ensure that veterans get the care they need by
making them aware of the various types of services VA is authorized to provide
them. VA provides free medical freatment to veterans for their service-connected
disabilities and, in many circumstances, for other conditions as well. A veteran
with a service-connected disability rated at 20 percent or more disabling or a
veteran with a service-connected disability rated at 10 percent who is determined
to be in need of rehabilitation because of a "serious employment handicap" is
eligible for rehabilitation under chapter 31 of title 38, United States Code.
Compensation award letters contain information about these and other benefits
to which a veteran may be entitled. Also, when a veteran is awarded a TDIU -
rating, VA is required by statute to provide the veteran with information regarding
the avaitability of, the veteran's eligibility for, and procedures for pursuing a
vocational rehabilitation program under chapter 31 and offer the veteran the
opportunity for a vocational evaluation.

As for tying VA compensation for mental disabilities to receipt of treatment, we
note that, from 1917 until 1957, VA statutes required any person receiving
disability compensation to "submit to any reasonable medical or surgical
treatment furnished by [VA] whenever requested . . . ; and the consequences of
unreasonable refusal to submit to any such treatment shall not be deemed to
result from the injury compensated for." However, for the past 49 years, the use
of VA services by veterans with service-connected disabilities has been
voluntary.

Based upon a judgment sample of 92 PTSD cases, the VA Inspector General
{IG) Report at page 52 stated that veterans whose ratings for disability due to
PTSD were increased to 100 percent "sought less treatment for the condition."
VA researchers report, however, that veterans rated 70 or 100 percent disabled
as a result of PTSD used more mental health services in the period after award
notification than those who received lower ratings. Nina A. Sayer Ph.D,, et al.,
"Disability Compensation for PTSD and Use of VA Mental Health Care,"” 55
Psychiatric Services 589 (2004). It is readily apparent that the evidence on this
issue is far from definitive. The question of whether VA should link compensation
to mandatory medical treatment is a truly a complex public policy issue that could
only be answered after consideration of a diversity of views and cannot be
decided based on the IG's statement, which is based upon a limited review of a
small number of cases involving a single mental disability

Question 3: You indicate in your testimony that VBA has been aware of
inconsistencies in claims decisions for at least five years now. With ali the
initiatives you cite throughout your testimony to address inconsistency, why do
GAO and the IG continue to see these problems throughout the regional offices?
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RESPONSES FROM THE DEPARTMENT OF VETERANS AFFAIRS

Questions for the Record
Ranking Democratic Member, Lane Evans
House Committee on Veterans’ Affairs

October 20, 2005

Oversight Variance in Disability Compensation Claims

Question 1: Some VA employees believe that only the guantity of claims
processed is rewarded, without regard to quality. What procedures has VBA
developed to recognize employees who consistently produce high quality low
error decisions?

Response: The Performance Awards Program was created to reward individual
and station success in meeting or exceeding set performance standards. The
performance program was implemented in fiscal year 2002 and uses a three-
tiered approach to allocating award funding with the objective of rewarding
outstanding individuals, groups of employees, and entire divisions based on their
performance against productivity and accuracy goals.

Level | award funding is allocated proportionately to all offices to be used at the
discretion of the director in rewarding employees for high performance and for
special contributions to the office’s performance or mission during the course of
the year. Performance standards for all veterans service representatives (VSR)
and rating veterans service representatives include an accuracy element that
must be met in order for the decision maker to be considered successful, which
is a threshold criterion for consideration for a performance award.

Level Il funding is allocated to individuai divisions (Veterans Service Center,
Vocational Rehabilitation and Employment, etc.) that attain superior performance
in a range of measures, which vary by division. Regardless of performance in
other areas, a division must significantly exceed the established accuracy targets
to qualify for Level Il awards. For example, for fiscal 2005, veteran’s service
centers were required to exceed accuracy targets by 2 percent in rating and
authorization quality, and by 5 percent in fiduciary program quality.

Finally, Level {}l funding recognizes contributions by stations that exceed nomal
expectations, for example by perfarming additional work for other offices or
developing a new process that improves service delivery.

Question 2: A Best Practice Manual for PTSD Compensation and Pension
Exams has been developed. Please explain why there is not a requirement for
VA examiners to follow the Manual. What would it cost to provide all veterans
with an initial claim for PTSD with an examination which generally comports with
the Manual criteria?
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Response: Practical concerns regarding the manual’s feasibility limited its
acceptance by the VHA medical community. For that reason, VHA has
established a group that is conducting an analysis of the evidence regarding the
validity, reliability, and feasibility of various diagnostic methods. The Task Force
will make a recommendation to the Under Secretary by the end of January 2006
on the best diagnostic method for conducting compensation and pension
examinations and the rationale for that recommendation. The Task Force will
also make other recommendations to ensure that opportunities for recovery are
optimized. When that information is available, VHA would be in a position to
estimate costs.

Question 3: Some Veterans Service Representatives (VSR) believe that they
do not have the in-depth training and understanding of body systems and
medical terminology to properly request appropriate medical examinations,
especially on complicated medical conditions. What training has been provided
to VSRs concerning medical requests and what documentation does VBA have
that this training has been provided to all VSRs at all regional offices?

Response: During initial centralized training programs, all new VSRs receive
basic instruction on how to select the proper examination worksheets based on
claimed conditions. To further assist them in understanding medical terminology
and body systems, C&P Service deployed a medical electronic performance
support system (EPSS) job aid that contains medical terminology and body
system information, including definitions for complex medical terms and
conditions. Medical EPSS can remain open on a VSR's desktop during the day
for easy reference. VBA also produced a satellite broadcast demonstrating the
use of Medical EPSS which aired 16 times during November and December
2005. Regional offices tape these broadcasts for use in local training.

In addition, VBA is assembling an advanced development curriculum that will
expand the basic course on selecting the correct examination worksheets. This
training will cover more complicated issues, such as when it is appropriate to
order medical opinions and how to review examination reports for sufficiency.
This curriculum will be available to the field in the second quarter of fiscal 20086.

Questions for the Record
Honorable Shelley Berkley
House Committee on Veterans’ Affairs

Question 1: What statutory authority permits VA to request additional
documentation from a veteran concerning stressor evidence when the claim has
been finally decided and there is no evidence of fraud or clear and unmistakable
error in the file as of the date the decision under review was rendered?
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Response: Section 303 of title 38, United States Code, makes “the Secretary of
Veterans Affairs...responsible for the proper execution and administration of all
laws administered by the Department.” We believe that this statute authorizes
VA to render a decision regarding the current existence and/or extent of a
veteran’s disability in cases in which a rating for compensation purposes has
been continuously in force for less than 20 years or in which service connection
for the disability has been in force for less than ten years.

Further, under the general authority of 38 U.5.C. § 501, the Secretary of
Veterans Affairs has the authority to "prescribe all rules and regulations which
are necessary or appropriate to carry out the laws administered by the
Department of Veterans Affairs (VA), including — regulations with respect to the
nature and extent of proof and evidence...the forms of application by

claimants under such laws, and the methods of making investigations and
medical examinations.” Pursuant to this statutory authority, VA has promulgated
38 C.F.R. § 3.327(a), providing for reexamination of a veteran “whenever VA
determines there is a need to verify either the continued existence or the current
severity of a disability.”

Also, VA has promulgated 38 C.F.R. § 3.105(d), which states that service
connection that has been in effect for less than 10 years may be severed if
“evidence established that it is clearly and unmistakably erroneous (the burden of
proof being upon the Government.” With regard to a claim for post-traumatic
stress disorder (PTSD), 38 C.F.R. § 3.304(f) provides that “service connection
for (PTSD) requires... credible supporting evidence that the claimed in-service
stressor occurred.” Therefore, if there were currently no credible supporting
evidence of occurrence of the claimed stressor in a veteran's file, a grant of
service connection for PTSD would be clearly and unmistakably erroneous.
Nonetheless, VA may conduct further development in an attempt to sustain the
award.

Question 2: Given the high risk of suicide and other violent behavior in veterans
with severe PTSD, what actions has VA taken to mitigate the risk of harm before
contacting veterans with finally decided claims for additional information?

Response: VA recognizes the mental health risk to veterans whose claims are
being reviewed. To ensure that the veterans in the group of 2,100 cases
reviewed by the Office of Inspector General are not unnecessarily burdened,
VBA has instructed our field stations to work closely with each veteran and his or
her representative and to keep them informed of actions being taken. VBA has
also directed that field stations, whenever possible, attempt to resolve any issues
in a particular case through internal development actions without involving the
veteran. Only in the exceptional circumstance where the issue cannot be
resolved internally will VBA ask the veteran for information. VBA has also
consulted mental health professionals in the Veterans Health Administration in
developing our processes.
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DEPARTMENT OF VETERANS AFFAIRS
INSPECTOR GENERAL
WAaSHINGTON DC 20420

NOV 29 005

The Honorable Lane Evans
Ranking Democratic Member
Committee on Veterans’ Affairs
U.S. House of Representatives
Washington, DC 20515

Dear Congressman Evans:

This is in response to your November 8, 2005, letter concerning post-hearing questions resulting
from the October 20, 2005, hearing before the Subcommittee on Disability Assistance and
Memorial Affairs. Please find enclosed my answers to the questions. If I can be of any further
assistance, please let me know.

Sincerely,

(%,-,, VRAL S
n A. Wooditch
Deputy Inspector General

Enclosure
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Questions for Jon A. Wooditch from Ranking Member Berkley

During your testimony, you indicated that it might not be necessary for the Veterans Benefits
Administration to review 72,000 old claims for PTSD. With the number of rating claims
pending before the regional offices at over 364,000 and rising, what impact would you expect
a review of 72,000 finally decided claims to have on veterans with claims currently pending?

OIG Response.

Without knowing the methodology, timeframe, or resources to be devoted to conducting this
review by the Veterans Benefits Administration (VBA), we are not in a position to assess
what impact it might have had on pending claims. Our expectation was that the VBA would
take this matter into consideration when developing its review process so as to minimize any
disruption to ongoing claims work. This issue, however, has been overtaken by events.
While VBA’s review of the 2,100 cases sampled confirmed administrative errors, no fraud
was indicated. This was followed by the Secretary’s decision not to review the 72,000
claims but to focus on improving development practices and the consistency of rating
decisions for future claims.

What would you expect to be learned from a review of 72,000 claims which could not be
learned from a review of 2,100 claims?

OIG Response.

The purpose of our report was to identify factors that contributed to the wide variance in
average annual disability compensation payments by state. Among the numerous
demographic and benefit rating factors identified, data shows that a significant contributing
factor was the wide variance in the number and percentage of 100 percent PTSD awards by
state. A review of 2,100 PTSD claims determined that 25 percent lacked the documentation
required to justify the claim, and that there was a correlation between this error rate and those
states with the highest average annual payments. The purpose of reviewing the 72,000 cases
was to identify the true extent and location of the problem and to use that information to help
address congressional concerns over variances and inconsistent ratings, to help ensure
compliance with applicable rules and regulations that govern the rating process, to ensure all
payments were proper, and to ensure fair and equitable treatment of all veterans nationwide.

. Do you believe that a review of all 72,000 claims is needed?

OIG Response.

We concluded that a review of the claims was needed to address the variance in average
annual disability compensation by state, which was the focus of our review. VBA’s initial
review of 2,100 approved claims focused on whether claims decisions were adequately
documented and if potential fraud occurred. While VBA confirmed administrative errors on
the part of VBA, no fraud was indicated. This was a main concern as to the financial
integrity of the program. The Secretary announced that while the administrative issues
needed to be addressed, a retrospective review of the remaining portion of the 72,000 claims
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would not be completed. Rather, the information would be used to improve development
practices and the consistency of rating decisions for future claims.

What purpose would be served by beginning a review of 72,000 claims before an analysis
based upon the review of the 2,100 claims currently underway is completed?

OIG Response. No purpose would have been served by beginning a review of the 72,000
claims before an analysis of the 2,100 claims was completed. It was our understanding that
VBA would use the information determined from its review of the 2,100 cases to set the
parameters for future reviews.

. Given the serious risk of suicide in veterans with PTSD, what precautions does the Inspector
General believe should be taken before contacting seriously disabled veterans with respect to
finally decided claims?

OIG Response. We believe that precaution should be exercised when reviewing any
decided claim, and recognizing the seriousness of PTSD, VBA needed to develop a well
thought-out and coordinated strategy that would protect the medical and psychological
requirements of veterans. For example, a cursory review of these cases before any
notifications were sent out to veterans would most likely have resulted in the determination
that the vast majority of the cases were proper and files could have been put back on the shelf
with out ever having to contact most veterans.

. In determining that veterans received less mental health care after being paid at the 100%
rate for PTSD, how was mental health treatment by Vet Centers, private providers and non-
mental health specific VA providers taken into consideration?

OIG Response. The VA computerized medical records used for this review do not contain
reports from Vet Centers or private providers. In addition there may be private psychiatry
notes that are not maintained in the computerized medical record. This limitation was
recognized in the report with the statement that, “VA needs to review care provided at Vet
Centers and through other sources to determine if there is a significant population of veterans
who no longer pursue or receive mental health care after their 100 percent rating.”

The IG’s finding on treatment is contradicted by the only peer reviewed published research
concerning disability ratings and subsequent treatment. Please describe the methodology
employed in reaching the conclusion that less care was received after a rating and to what
extent the reduction in stress related to the claims process was considered.

OIG Response. OIG healthcare inspector reviews found an indicator that there may be a
population of veterans who do not seek mental health care upon obtaining a 100 percent
disability rating for PTSD. The report acknowledged that additional follow-up work would
be needed to determine whether these patients may have sought care elsewhere or stopped
receiving care. The report did not address the causes for such a decline in visits. The impact
of stress related to claims processing issues was not examined.



173

8. In estimating the savings from the proposed PTSD review, did the estimate include “savings’
from veterans whose benefits could not legally be terminated, such as those whose service-
connection and/or rating is protected by statute?

3]

OIG Response. The funds at risk discussed in our report were not characterized as savings,
but rather as a quantitative assessment of financial risk of VBA granting claims without full
and proper development. This estimate appropriately raised questions about the financial
integrity of the VA Compensation Program. Our sample included PTSD claims that may in
fact now be protected by statute and thus not subject to reduction or termination except for
evidence that the rating was based on fraud or that a clear and unmistakable error occurred in
claims processing. The fact that a significant number of claims for compensation benefits for
PTSD were granted without adequately developed evidence of service-connected stressors,
and that ratings become protected after a period of time, further demonstrate the importance
of ensuring consistent and accurate claims development.
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Questions for Jon A. Weoditch from Congressman Evans

Please explain why a review of the 2,100 claims currently underway would not be adequate
to develop criteria for identification of claims involving employed veterans who are receiving
U or other parameters for determining claims which may meet the criteria for fraud or clear
and unmistakable error (CUE)?

OIG Response. We believe that a review of the 2,100 claims currently underway would be
adequate to develop criteria for ensuring that claims development and rating decision
practices are consistently performed nationwide. Applying the lessons-learned from this
review, and developing criteria that better defines development and rating procedures for
raters to follow, will establish parameters of consistency that will help address the variance in
average annual disability compensation payments by state.

Please describe what criteria the Inspector General uses to determine if a claimed stressor is
supported by “credible supporting evidence”?

OIG Response. We used VBA criteria and ail related opinions and decisions that are used
by raters to evaluate claimed stressors and document credible supporting evidence, We also
had assigned to this project, former VBA rating specialists, recently hired by the Office of
Inspector General, who were subject experts in rating claims. In addition, we discussed each
case with regional office management and their rating specialists during site visits to obtain
concurrence and input into the case development and rating process. Furthermore, VBA
independently reviewed the 2,100 cases in our sample and confirmed the reported error rate.

Pleased describe what criteria the Inspector General uses to determine if a veteran
“engaged in combat with the enemy”?

OIG Response. In determining whether a veteran “engaged in combat with the enemy,” we
relied on criteria described in the Office of General Counsel Precedent Opinion 12-99 and
guidance provided by VBA to its rating specialists. The opinion and guidance held that the
ordinary meaning of the phrase “engaged in combat with the enemy” requires that a veteran
participated in events constituting an actual fight or encounter with a military foe or hostile
unit or instrumentality. It also held that as a general matter, evidence of participation in an
“operation” or “campaign” often would not, in itself, establish that a veteran engaged in
combat because those terms ordinarily may encompass both combat and non-combat
activities. Our review of the 2,100 cases demonstrated a lack of consistency in applying the
criteria.



